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SEC. .STREAMLINING COMPLIANCE AND COMPETITION PROCEDURAL
REQUIREMENTS.

(a) SIMPLIFIED ACQUISITION THRESHOLD.—Section 134 of'title 41, United States Code, is
amended by striking “In division B” and all that follows and inserting the following:
"In division B, the term "simplified acquisition threshold" means—
(1) $500,000; or
(2) For the acquisition of commercial products and commercial services—
(A) $2,000,000 through September 30, 2027;
(B) $5,000,000 from October 1, 2027 through September 30, 2030; and
(C) $10,000,000 after September 30, 2030.”
(b) SPECIAL SIMPLIFIED PROCEDURES.—
(1) Section 3205(a)(2) of title 10, United States Code, is amended by striking
“$5,000,000” and inserting “$10,000,000 through September 30, 2027; $25 million from
October 1, 2027 through September 30, 2030; and $50,000,000 thereafter”.
(2) Section 1901(a)(2) of title 41, United States Code, is amended by striking
“$5,000,000” and inserting “$10,000,000 through September 30, 2027; $25 million from
October 1, 2027 through September 30, 2030; and $50,000,000 thereafter”.
(3) Section 3305(a)(2) of title 41, United States Code, is amended by striking
“$5,000,000” and inserting “$10,000,000 through September 30, 2027; $25 million from
October 1, 2027 through September 30, 2030; and $50,000,000 thereafter”.
(c) SMALL BUSINESS RESERVATION.—Section 15(j) of the Small Business Act (15 U.S.C.
644(j)) is amended by striking “the simplified acquisition threshold” and inserting “$350,000”.

(d) POSTING REQUIREMENTS.—
(1) Section 637 of title 15, United States Code, is amended—
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(A) in subsection (e)—
(1) by amending paragraph (1) to read as follows:
“(1) Except as provided in subsection (g), an executive agency shall publish a
notice described in subsection (f) if the agency intends to—
“(A) solicit bids or proposals for a contract for property or services for a
price expected to exceed the micro-purchase threshold; or
“(B) place an order, expected to exceed the micro-purchase threshold,
under a basic agreement, basic ordering agreement, or similar arrangement.”
(1) by striking paragraph (2);
(i11) by redesignating paragraph (3) as paragraph (2);
(iv) in paragraph (2)(B), as so redesignated—
(D) in clause (i), by striking “ paragraph (1)(A)(ii)” and
inserting “paragraph (1)(B)”; and
(IT) in clause (ii), by striking “paragraph (1)(A)(i)” and
inserting “paragraph (1)(A)”;
(B) in subsection (f), by striking “subparagraph (A) or (B) of subsection
(e)(1)” and inserting “subsection (e)(1)(A)” after “required by”’; and
(C) in subsection (k)(1), by striking “by—" and all that follows and
inserting “by a business concern that is a subcontractor or supplier (at any tier) to
such contractor having a subcontracting opportunity in excess of the micro-
purchase threshold under section 1902 of this title.”
(2) Section 1708 of title 41, United States Code, is amended—
(A) in subsection (a)—

(1) by striking paragraph (1);
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(i1) by redesignating paragraphs (2) and (3) as paragraphs (1) and
(2), respectively; and
(ii1) in paragraph (1), as so redesignated, by striking “$25,000”
both times it appears and inserting “the micro-purchase threshold under
section 1902 of this title”.
(B) in subsection (b)(2), by striking “(2)” and inserting “(1)”;
(C) in subsection (¢) by striking “paragraph (1) or (2) of subsection (a)”
and inserting “subsection (a)(1)” after “required by”;
(D) in subsection (e), by striking “(a)(2)” each place it appears and
inserting “(a)(1)”;
(E) by striking subsection (f); and
(F) by redesignating subsection (g) as subsection (f).
(e) THRESHOLD ALIGNMENT.— Section 4106(d) of'title 41, United States Code, is
amended—
(1) in the subsection heading, by striking “IN EXCESS OF $5,000,000”; and
(2) by striking “$5,000,000” and inserting “$5,000,000, or for acquisitions
of commercial products or commercial services the greater of $5,000,000 or the
threshold for using simplified acquisition procedures,”.
(f) CONFORMING AMENDMENTS.—
(1) Title 6, United States Code, is amended—
(A) in section 393—
(1) by striking subsection (c);
(i1) by redesignating subsections (d) and (e) as subsections (c) and
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(d), respectively; and
(ii1) in subsection (c), as redesignated—
(aa) by striking subparagraph (2); and
(bb) redesignating subparagraph (3) as subparagraph (2);
(B) by striking section 423; and
(C) in section 425(b)—
(1) in paragraph (1) by striking “$5,000,000”; and
(i1) in paragraph (2) by striking “$5,000,000” and inserting “the
limitation provided in section 1901(a)(2) of title 41”.
(2) Section 1903(b) of title 41, United States Code, is amended by striking
paragraphs (2) and (3) and inserting the following new paragraph after paragraph (1):
“(2) the term "simplified acquisition threshold" has the meaning given that term
given in section 134 of this title except it means—
“(A) $750,000 in the case of a contract to be awarded and performed, or
purchase to be made, in the United States, for other than commercial products and

commercial services; and

“(B) $1,500,000 in the case of a contract to be awarded and performed, or
purchase to be made, outside the United States, for other than commercial
products and commercial services.”

(g) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter 1 of title

6, United States Code, is amended by striking the items related to section 423.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]
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Overview and Justification

This legislative proposal would significantly improve the Federal acquisition system’s
ability to support mission needs with best value, timely solutions by increasing the simplified
acquisition threshold (SAT) and expanding agencies’ authority to use simplified acquisition
procedures (SAP). The simplifications made by these changes will draw America’s best and
most innovative companies to a more competitive federal marketplace, slash administrative
burdens, increase small business opportunities, and improve taxpayer value. These changes are
consistent with Executive Order 14271, Ensuring Commercial, Cost-Effective Solutions in
Federal Contracts, Executive Order 14275, Restoring Common Sense to Federal Procurement,
and the 2024 Senate committee report entitled Restoring Freedom’s Forge.

Contract actions under the SAT often bear a similarity to generally accepted commercial
practices. SAT purchases subject contractors to fewer compliance requirements, including fewer
formal programs and certifications and less reporting and oversight. SAT purchases also allow
agencies to transact with interested sources using simplified acquisition procedures (SAP), which
generally entail shorter solicitations and less stringent competition rules, greater reliance on a
contractor’s existing product literature, more flexibility in vendor selection, and minimal
documentation requirements. This relief makes it easier and less costly for agencies and
contractors to do business.

The SAT is currently set at $350,000!, which limits the benefits of this authority to less
than five percent of total annual contract spend over the micro-purchase threshold. All contracts
above $350,000 — whether for $500,000 or several million dollars— are generally treated the same
from a competition and compliance perspective as the largest most complex contracts awarded
by an agency, which often are in the hundreds of millions and sometimes billions of dollars.

Statute does already authorizes agencies to use SAP up to $9 million for the procurement
of commercial products and services,? which is helpful, but SAP does not provide relief from
most compliance requirements that drive up transaction costs and create barriers to entry for
small and medium-sized businesses.

As detailed below, this legislative proposal would raise the SAT to $500,000 for
commercial and non-commercial acquisitions. For the acquisition of commercial products and
commercial services, the proposal would further raise the SAT to $10 million over a phase-in
period and raise the SAP for acquiring commercial products and services from $9 million to $50
million over the same phase-in period. Raising the SAT to $10 million for the acquisition of
commercial products and commercial services could capture to an additional 14.6 percent of
spend making those contract actions eligible for the relief provided by the SAT. This translates
to over 100,000 Federal transactions being subject to less government-unique compliance
burden and eligible for streamlined buying. These buys would not be subject to statutory small
business set-asides, but longstanding regulatory set-asides would continue to facilitate access to
meaningful opportunities for responsible small businesses that are able to submit competitive
offers.

' Per 41 U.S.C. 1908(b), the FAR Council has adjusted the $250,000 threshold at 41 U.S.C. 134 to $350,000.
2 Per 41 U.S.C. 1908(b), the FAR Council has adjusted the $5 milli;)n threshold at 41 U.S.C. 3305(a)(2) to $9 million



Increasing the SAP threshold to $50 million for purchases of commercial products and
services would make up to an additional $63.5 billion involving almost 9,000 transactions
subject to streamlined buying. Additionally, and equally importantly, these changes will allow
agency contracting officers to focus greater attention and better protect taxpayer dollars on the
less than one percent of Federal contract actions that make up more than 80 percent of total
annual contract spend, often involving mission critical requirements.

Summary of Key Changes

This legislative proposal would—
e Raise the SAT to $500,000.

e Over a five-year phase-in period, increase the SAT to $10 million for the acquisition of
commercial products and commercial services, and the threshold for SAP for commercial
products and commercial services to $50 million. This phase-in period, with step changes
after September 30, 2027 and September 30, 2030. The September 30, 2027, and
September 30, 2030, are designed to ensure agencies can execute change management
strategies as thresholds rise to ensure the proper stewardship of taxpayer funds.

e Remove the current increased SAT and SAP thresholds for emergencies and work
performed overseas effectively applying the new, higher thresholds to emergency
procurements for commercial products and commercial services effectively applying
the new, higher thresholds to emergency procurements for commercial products and
commercial services.

e Remove the existing link between the SAT (currently $350,000) and the small business
reserve and making the small business reserve ceiling $350,000.

e Align the threshold for “enhanced competition” under multiple-award contracts with the
SAT, or the SAP threshold for acquisitions of commercial products and commercial
services; this alignment will provide relief from formalized competition requirements —
such as creating and disclosing significant factors and subfactors —for competed task
and delivery orders in sizes similar to competed stand-alone contracts awards under the
SAT or SAP thresholds.

e Delete obsolete posting requirements that currently hamper lower-dollar purchasing.
Currently, 15 U.S.C. 637(e) and 41 U.S.C. 1708(a)(1) require agencies to post a public
notice for not less than 10 days of their intention to solicit bids and proposals for a price



expected to exceed $5,000 to $10,000 (15 U.S.C. 637(e) (1)(B)(i) and (ii)) or $10,000
(41 U.S.C. 1708(a)(1)) but not to exceed $25,000. The 10-day requirement is an outdated
requirement that envisioned paper copies of notices being physically posted in a public
place. Removal of these obsolete requirements is consistent with the goals of the
Revolutionary Federal Acquisition Regulation Overhaul, which removed similar
outdated requirements, such as requiring solicitations to be stamped by a contracting
officer and posted in a “display room.” This 10-day posting requirement now offers little
benefit for the costs incurred by complying with it.

Section-by-Section Analysis

Subsection (a) would increase the simplified acquisition threshold (SAT) from $350,000
to $500,000 and for commercial products and services from $350,000 to $2 million until
September 30, 2027, then to $5 million for three years, then finally to $10 million.

Subsection (b) would increase the threshold for special simplified procedures for
commercial products and services from $5 million to $10 million for two years, then to $25
million for three years, then finally to $50 million.

Subsection (¢) would change the small business reservation ceiling, which is currently
tied to the SAT (currently set at $350,000) to $350,000.

Subsection (d) would delete obsolete procurement opportunity posting requirements
found in titles 15 and 41 and align the threshold for publishing notices of subcontracting
opportunities to the micro-purchase threshold.

Subsection (e) would align the threshold for enhanced competition requirements for task
and delivery orders with an increased SAT so that the substantial amount of annual spend that is
awarded under multiple award task and delivery order contracts is also subject to compliance and
process relief.

Subsection (f) contains conforming amendments.

e Subparagraphs (A) and (B) of paragraph (1) delete references to special emergency
procurement authority thresholds that would fall below the proposed increases to the
SAT; deleting these authorities will effectively apply the new, higher thresholds to
emergency procurements. Subparagraph (C) of paragraph (1) would align the SAP for
commercial items with the increased threshold proposed under subsection (b).

e Paragraph (2) is amending emergency acquisition thresholds to limit them to the purchase
of non-commercial products and services. Commercial products and services would be
exempted since this proposal would raise the SAT for those purchases above the existing
SAT for emergency acquisitions.

Subsection (g) contains a clerical amendment that reflects that section deleted under
subsection (f) are removed from the table of sections of that chapter.

9



Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: OMB most recently submitted a similar proposal in 2025 for
consideration by the 119th Congress. The proposal was not enacted.

Changes to Existing Law: This proposal would amend sections 393, 423, and 425(b) of title 6,
United States code; section 3205 of title 10, United States code; sections 637 and 644 of title 15,
United States Code; and sections 134, 1708, 1901(a), 1903(b), 3305, and 4106(d) of title 41,
United States Code. Existing law proposed to be omitted is shown with strikethreneh markings,
new matter is underlined, and existing law in which no change is proposed is shown in roman:

TITLE 6, UNITED STATES CODE

EE R A

§393. Special streamlined acquisition authority
EE I I

(b(c)-Application of certain commercial items authorities

(1) In general

With respect to a procurement described in subsection (a), the Secretary may deem any item
or service to be a commercial item for the purpose of Federal procurement laws.

3)(2) Certain authority

Authority under a provision of law referred to in paragraph (2) that expires under section
4202(e) of the Clinger-Cohen Act of 1996 (divisions D and E of Public Law 104-106; 10
U.S.C. 2304 note) shall, notwithstanding such section, continue to apply for a procurement
described in subsection (a).
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te)(d) Report
Not later than 180 days after the end of fiscal year 2005, the Comptroller General shall submit
to the Committee on Governmental Affairs of the Senate and the Committee on Government

Reform of the House of Representatives a report on the use of the authorities provided in this
section. The report shall contain the following:

(1) An assessment of the extent to which property and services acquired using authorities
provided under this section contributed to the capacity of the Federal workforce to facilitate
the mission of the Department as described in section 111 of this title.

(2) An assessment of the extent to which prices for property and services acquired using
authorities provided under this section reflected the best value.

(3) The number of employees designated by each executive agency under subsection (b)(1).

(4) An assessment of the extent to which the Department has implemented subsections
(b)(2) and (b)(3) to monitor the use of procurement authority by employees designated under
subsection (b)(1).

(5) Any recommendations of the Comptroller General for improving the effectiveness of the
implementation of the provisions of this section.

k%

EE L S

§425. Application of certain commercial items authorities to certain procurements
11



(a) Authority

(1) In general

The head of an executive agency may apply the provisions of law listed in paragraph (2) to a
procurement referred to in section 422 of this title without regard to whether the property or
services are commercial items.

(2) Commercial item laws
The provisions of law referred to in paragraph (1) are as follows:
(A) Sections 1901 and 1906 of title 41.
(B) Section 3205 oftitle 10.
(C) Section 3305 of title 41.

(b) Inapplicability of limitation on use of simplified acquisition procedures

(1) In general

The $5;600;000 limitation provided in section 1901(a)(2) of title 41, section 3205(a)(2) of
title 10, and section 3305(a)(2) of title 41 shall not apply to purchases of property or services
to which any of the provisions of law referred to in subsection (a) are applied under the
authority of this section.

(2) OMB guidance
The Director of the Office of Management and Budget shall issue guidance and procedures
for the use of simplified acquisition procedures for a purchase of property or services in excess

of $5;6006,060the limitation provided in section 1901(a)(2) of title 41 under the authority of
this section.

k%

TITLE 10, UNITED STATES CODE

EE S

§3205. Simplified procedures for small purchases
(a) AUTHORIZATION.-In order to promote efficiency and economy in contracting and to avoid
unnecessary burdens for agencies and contractors, the Federal Acquisition Regulation shall
provide for-

(1) special simplified procedures for purchases of property and services for amounts not
greater than the simplified acquisition threshold; and

(2) special simplified procedures for purchases of property and services for amounts greater
than the simplified acquisition threshold but not greater than $5;666,666 “$10,000,000 through
September 30, 2027; $25,000,000 from October 1, 2027 through September 30, 2030; and
$50,000,000 thereafter with respect to which the contracting officer reasonably expects, based
on the nature of the property or services sought and on market research, that offers will include
only commercial products or commercial services.

(b) PROHIBITION ON DIVIDING CONTRACTS.-A proposed purchase or contract for an amount
above the simplified acquisition threshold may not be divided into several purchases or contracts
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for lesser amounts in order to use the simplified procedures required by subsection (a).
(c) PROMOTION OF COMPETITION.-In using simplified procedures, the head of an agency shall
promote competition to the maximum extent practicable.

(d) COMPLIANCE WITH SPECIAL REQUIREMENTS OF FEDERAL ACQUISITION REGULATION.-The
head of an agency shall comply with the Federal Acquisition Regulation provisions referred to in
section 1901(e) of title 41.

TITLE 15, UNITED STATES CODE

EE I S

§637. Additional powers

Xk k%

(e) Covered executive agency activities; procurement notice; publication; time limitations

I B i s e

(1) Except as provided in subsection (g)., an executive agency shall publish a notice described
in subsection (f) when it intends to—
(A) _solicit bids or proposals for a contract for property or services for a price expected to
exceed the micro-purchase threshold; or

13



(B) place an order, expected to exceed the micro-purchase threshold, under a basic
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agreement, basic ordering agreement, or similar arrangement.

33(2) Whenever an executive agency is required by paragraph (1)(A) to publish a notice of
solicitation, such executive agency may not-
(A) issue the solicitation earlier than 15 days after the date on which the notice is published;
or
(B) in the case of a contract or order estimated to be greater than the simplified acquisition
threshold, establish a deadline for the submission of all bids or proposals in response to the
notice required by paragraph (1)(A) that-

(1) in the case of an order under a basic agreement, basic ordering agreement, or similar
arrangement, is earlier than the date 30 days after the date the notice required by
paragraph(1)(B) paragraph (HA)G)-is published;

(i1) in the case of a solicitation for research and development, is earlier than the date 45
days after the date the notice required by-paragraph-(HA}H paragraph (1)(A)-is
published; or

(ii1) in any other case, is earlier than the date 30 days after the date the solicitation is
issued.

(f) Contents of notice

Each notice of solicitation required by subparagraph(Aj)-er{B)efsubseetion{e)}) subsection
(e)(1)(A) shall include-

(1) an accurate description of the property or services to be contracted for, which description
(A) shall not be unnecessarily restrictive of competition, and (B) shall include, as appropriate,
the agency nomenclature, National Stock Number or other part number, and a brief description
of the item's form, fit, or function, physical dimensions, predominant material of manufacture,
or similar information that will assist a prospective contractor to make an informed business
judgment as to whether a copy of the solicitation should be requested;

(2) provisions that-

(A) state whether the technical data required to respond to the solicitation will not be
furnished as part of such solicitation, and identify the source in the Government, if any, from
which the technical data may be obtained; and

(B) state whether an offeror, its product, or service must meet a qualification requirement
in order to be eligible for award, and, if so, identify the office from which a qualification
requirement may be obtained;

(3) the name, business address, and telephone number of the contracting officer;

(4) a statement that all responsible sources may submit a bid, proposal, or quotation (as
appropriate) which shall be considered by the agency;

(5) in the case of a procurement using procedures other than competitive procedures, a
statement of the reason justifying the use of such procedures and the identity of the intended
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source; and
(6) in the case of a contract in an amount estimated to be greater than $25;006the micro-

purchase threshold but not greater than the simplified acquisition threshold-
(A) a description of the procedures to be used in awarding the contract; and
(B) a statement specifying the periods for prospective offerors and the contracting officer
to take the necessary preaward and award actions.

k%

(k) Notices of subcontracting opportunities

(1) In general

Notices of subcontracting opportunities may be submitted for publication on the appropriate
Federal Web 51te (as determined by the Admlmstrator) byu

subcontractor or suppher (at any tler) to such contractor having a subcontracting opportunity
in excess of the micro-purchase threshold.

EE I I
§644. Awards or contracts

LR S

(j) Small business reservation

(1) Each contract for the purchase of goods and services that has an anticipated value greater
than the micro-purchase threshold, but not greater than thesimplified-aequisition
thresheld$350,000 shall be reserved exclusively for small business concerns unless the
contracting officer is unable to obtain offers from two or more small business concerns that are
competitive with market prices and are competitive with regard to the quality and delivery of the
goods or services being purchased.

(2) In carrying out paragraph (1), a contracting officer shall consider a responsive offer timely
received from an eligible small business offeror.

(3) Nothing in paragraph (1) shall be construed as precluding an award of a contract with a
value not greater than $100,000 under the authority of subsection (a) of section 637 of this title,
section 712 2 of the Business Opportunity Development Reform Act of 1988 (Public Law 100—
656; 15 U.S.C. 644 note), or section 7102 of the Federal Acquisition Streamlining Act of 1994.
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k%

TITLE 41, UNITED STATES CODE

EE S
§134. Simplified acquisition threshold

- T~ = I ery "ay a' a¥a - O

In division B, the

term "simplified acquisition threshold" means—
(1)_$500,000; or
(2)_For the acquisition of commercial products and commercial services—
(A)_$2.000,000 through September 30, 2027;
(B)_$5.000,000 from October 1, 2027 through September 30, 2030; and
(€)_$10,000,000 after September 30, 2030.

k%

§1708. Procurement notice
(a) NOTICE REQUIREMENT.-Except as provided in subsection (b)-

Leitation deseribedin sl ion-(e):
2)(1) an executive agency shall publish a notice of solicitation described in subsection (¢) if
the agency intends to-
(A) solicit bids or proposals for a contract for property or services for a price expected to
exceed $25-000the micro-purchase threshold under section 1902 of this title; or

(B) place an order, expected to exceed $25;000the micro-purchase threshold under section
1902 of this title, under a basic agreement, basic ordering agreement, or similar
arrangement; and

33(2) an executive agency awarding a contract for property or services for a price exceeding
$25,600the micro-purchase threshold under section 1902 of this title, or placing an order
exceeding $25;000the micro-purchase threshold under section 1902 of this title under a basic
agreement, basic ordering agreement, or similar arrangement, shall furnish for publication a
notice announcing the award or order if there is likely to be a subcontract under the contract or
order.

(b) EXEMPTIONS.-
(1) IN GENERAL.-A notice is not required under subsection (a) if-
(A) the proposed procurement is for an amount not greater than the simplified acquisition
threshold and is to be conducted by-

(1) using widespread electronic public notice of the solicitation in a form that allows
convenient and universal user access through a single, Government-wide point of entry;
and
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(i1) permitting the public to respond to the solicitation electronically;
(B) the notice would disclose the executive agency's needs and disclosure would
compromise national security;
(C) the proposed procurement would result from acceptance of-
(1) an unsolicited proposal that demonstrates a unique and innovative research concept

and publication of a notice of the unsolicited research proposal would disclose the
originality of thought or innovativeness of the proposal or would disclose proprietary
information associated with the proposal; or

(i) a proposal submitted under section 9 of the Small Business Act (15 U.S.C. 638);

(D) the procurement is made against an order placed under a requirements contract, a task
order contract, or a delivery order contract;

(E) the procurement is made for perishable subsistence supplies;

(F) the procurement is for utility services, other than telecommunication services, and
only one source is available; or

(G) the procurement is for the services of an expert for use in any litigation or dispute
(including any reasonably foreseeable litigation or dispute) involving the Federal
Government in a trial, hearing, or proceeding before a court, administrative tribunal, or
agency, or in any part of an alternative dispute resolution process, whether or not the expert
is expected to testify.

(2) CERTAIN PROCUREMENTS.-The requirements of subsection (a){2}(1) do not apply to a
procurement-

(A) under conditions described in paragraph (2), (3), (4), (5), or (7) of section 3304(a) of
this title or paragraph (2), (3), (4), (5), or (7) of section 3204(a) of title 10; or

(B) for which the head of the executive agency makes a determination in writing, after
consultation with the Administrator and the Administrator of the Small Business
Administration, that it is not appropriate or reasonable to publish a notice before issuing a
solicitation.

(3) IMPLEMENTATION CONSISTENT WITH INTERNATIONAL AGREEMENTS.-Paragraph (1)(A)
shall be implemented in a manner consistent with applicable international agreements.

(c) CONTENTS OF NOTICE.-Each notice of solicitation required by paragraph(H-or(2)-of
subsection (a)(1) shall include-
(1) an accurate description of the property or services to be contracted for, which
description-
(A) shall not be unnecessarily restrictive of competition; and
(B) shall include, as appropriate, the agency nomenclature, National Stock Number or
other part number, and a brief description of the item's form, fit, or function, physical
dimensions, predominant material of manufacture, or similar information that will assist a
prospective contractor to make an informed business judgment as to whether a copy of the
solicitation should be requested;
(2) provisions that-
(A)(1) state whether the technical data required to respond to the solicitation will not be
furnished as part of the solicitation; and
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(i1) identify the source in the Federal Government, if any, from which the technical data
may be obtained; and

(B)(i) state whether an offeror or its product or service must meet a qualification
requirement in order to be eligible for award; and

(i1) if so, identify the office from which the qualification requirement may be obtained;

(3) the name, business address, and telephone number of the contracting officer;

(4) a statement that all responsible sources may submit a bid, proposal, or quotation (as
appropriate) that the agency shall consider;

(5) in the case of a procurement using procedures other than competitive procedures, a
statement of the reason justifying the use of those procedures and the identity of the intended
source; and

(6) in the case of a contract in an amount estimated to be greater than $25,000 but not
greater than the simplified acquisition threshold, or a contract for the procurement of
commercial products or commercial services using special simplified procedures-

(A) a description of the procedures to be used in awarding the contract; and
(B) a statement specifying the periods for prospective offerors and the contracting officer
to take the necessary preaward and award actions.

(d) ELECTRONIC PUBLICATION OF NOTICE OF SOLICITATION, AWARD, OR ORDER.-A notice of
solicitation, award, or order required to be published under subsection (a) shall be published by
electronic means. The notice must be electronically accessible in a form that allows convenient
and universal user access through the single Government-wide point of entry designated in the
Federal Acquisition Regulation.

(e) TIME LIMITATIONS.-

(1) ISSUING NOTICE OF SOLICITATION AND ESTABLISHING DEADLINE FOR SUBMITTING BIDS

AND PROPOSALS.-An executive agency required by subsection (a){Z)}(1)) to publish a notice of

solicitation may not-

(A) issue the solicitation earlier than 15 days after the date on which the notice is
published; or

(B) in the case of a contract or order expected to be greater than the simplified acquisition
threshold, establish a deadline for the submission of all bids or proposals in response to the
notice required by subsection (a){2)(1) that-

(1) in the case of a solicitation for research and development, is earlier than 45 days after
the date the notice required for a bid or proposal for a contract described in subsection
(a)y2(1)(A) is published;

(i1) in the case of an order under a basic agreement, basic ordering agreement, or similar
arrangement, is earlier than 30 days after the date the notice required for an order
described in subsection (a){2)(1)(B) is published; or

(i11) in any other case, is earlier than 30 days after the date the solicitation is issued.

(2) ESTABLISHING DEADLINE WHEN NONE PROVIDED BY STATUTE.-An executive agency shall
establish a deadline for the submission of all bids or proposals in response to a solicitation for
which a deadline is not provided by statute. Each deadline for the submission of offers shall
afford potential offerors a reasonable opportunity to respond.

(3) FLEXIBLE DEADLINES.-The Administrator shall prescribe regulations defining limited
circumstances in which flexible deadlines can be used under paragraph (1) for the issuance of
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solicitations and the submission of bids or proposals for the procurement of commercial
products or commercial services.

(f)-CONSIDERATION-OE- CERTAIN-FIMELY RECEIVED OFEERS-An-execttive-ageney-ntending to

e

f)(f) AVAILABILITY OF COMPLETE SOLICITATION PACKAGE AND PAYMENT OF FEE.-An
executive agency shall make available to a business concern, or the authorized representative of
a concern, the complete solicitation package for any on-going procurement announced pursuant
to a notice of solicitation under subsection (a). An executive agency may require the payment of
a fee, not exceeding the actual cost of duplication, for a copy of the package.

k%

§1901. Simplified acquisition procedures
(a) When Procedures Are To Be Used.-To promote efficiency and economy in contracting and
to avoid unnecessary burdens for agencies and contractors, the Federal Acquisition Regulation
shall provide for special simplified procedures for purchases of property and services for
amounts-
(1) not greater than the simplified acquisition threshold; and
(2) greater than the simplified acquisition threshold but not greater than $10,000,000
through September 30, 2027: $25.000,000 from October 1, 2027 through September 30, 2030:
and $50,000,000 thereafter $55600;600 for which the contracting officer reasonably expects,
based on the nature of the property or services sought and on market research, that offers will
include only commercial products or commercial services.

(b) PROHIBITION ON DIVIDING PURCHASES.-A proposed purchase or contract for an amount
above the simplified acquisition threshold may not be divided into several purchases or contracts
for lesser amounts to use the simplified acquisition procedures required by subsection (a).

(c) PROMOTION OF COMPETITION REQUIRED.-When using simplified acquisition procedures,
the head of an executive agency shall promote competition to the maximum extent practicable.

(d) CONSIDERATION OF OFFERS TIMELY RECEIVED.-The simplified acquisition procedures
contained in the Federal Acquisition Regulation shall include a requirement that a contracting
officer consider each responsive offer timely received from an eligible offeror.

(e) SPECIAL RULES FOR COMMERCIAL PRODUCTS AND COMMERCIAL SERVICES.-The Federal
Acquisition Regulation shall provide that an executive agency using special simplified
procedures to purchase commercial products or commercial services-

(1) shall publish a notice in accordance with section 1708 of this title and, as provided in
section 1708(c)(4) of this title, permit all responsible sources to submit a bid, proposal, or
quotation (as appropriate) that the agency shall consider;

(2) may not conduct the purchase on a sole source basis unless the need to do so is justified
in writing and approved in accordance with section 3204(e) of title 10 or section 3304(e) of
this title, as applicable; and

(3) shall include in the contract file a written description of the procedures used in awarding
the contract and the number of offers received.
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§1903. Special emergency procurement authority
(a) APPLICABILITY.—The authorities provided in subsections (b) and (¢) apply with respect to

a procurement of property or services by or for an executive agency that the head of the
executive agency determines are to be used—

(1) in support of a contingency operation (as defined in section 101(a) of title 10);

(2) to facilitate the defense against or recovery from cyber, nuclear, biological, chemical, or
radiological attack against the United States;

(3) in support of a request from the Secretary of State or the Administrator of the United
States Agency for International Development to facilitate the provision of international
disaster assistance pursuant to chapter 9 of part I of the Foreign Assistance Act of 1961 (22
U.S.C. 2292 et seq.); or

(4) in support of an emergency or major disaster (as those terms are defined in section 102
of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 5122)).

(b) INCREASED THRESHOLDS AND LIMITATION.—For a procurement to which this section
applies under subsection (a)—
(1) the amount specified in section 1902(a), (d), and (e) of this title shall be deemed to be—
A $15,000 in the case of a contract to be awarded and performed, or purchase to be
made, in the United States; and
By $25,000 in the case of a contract to be awarded and performed, or purchase to be

(2) the term "simplified acquisition threshold" has the meaning given that term given in

section 134 of this title except it means—

(A) $750,000 in the case of a contract to be awarded and performed, or purchase to be
made, in the United States, for other than commercial products and commercial services;
and

(B) $1.500,000 in the case of a contract to be awarded and performed, or purchase to be
made, outside the United States, for other than commercial products and commercial
services.

fe3(b) AUTHORITY TO TREAT PROPERTY OR SERVICE AS COMMERCIAL PRODUCT OR
COMMERCIAL SERVICE.—

(1) IN GENERAL.—The head of an executive agency carrying out a procurement of property
or a service to which this section applies under subsection (a)(2) may treat the property or
service as a commercial product or a commercial service for the purpose of carrying out the
procurement.
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(2) CERTAIN CONTRACTS NOT EXEMPT FROM STANDARDS OR REQUIREMENTS.—A contract in
an amount of more than $15,000,000 that is awarded on a sole source basis for a product or
service treated as a commercial product or a commercial service under paragraph (1) is not
exempt from—

(A) cost accounting standards prescribed under section 1502 of this title; or

(B) cost or pricing data requirements (commonly referred to as truth in negotiating) under
chapter 35 of this title and chapter 271 of title 10.

EE A S

§3305. Simplified procedures for small purchases

(a) AUTHORIZATION.-To promote efficiency and economy in contracting and to avoid
unnecessary burdens for agencies and contractors, the Federal Acquisition Regulation shall
provide for special simplified procedures for purchases of property and services for amounts-

(1) not greater than the simplified acquisition threshold; and
(2) greater than the simplified acquisition threshold but not greater than $5,666,060
$10.000.000 through September 30, 2027: $25.000.000 from October 1, 2027 through

September 30, 2030; and $50.000,000 thereafter for which the contracting officer reasonably

expects, based on the nature of the property or services sought and on market research, that

offers will include only commercial products or commercial services.

(b) LEASEHOLD INTERESTS IN REAL PROPERTY.-The Administrator of General Services shall
prescribe regulations that provide special simplified procedures for acquisitions of leasehold
interests in real property at rental rates that do not exceed the simplified acquisition threshold.
The rental rate under a multiyear lease does not exceed the simplified acquisition threshold if the
average annual amount of the rent payable for the period of the lease does not exceed the
simplified acquisition threshold.

(c) PROHIBITION ON DIVIDING CONTRACTS.-A proposed purchase or contract for an amount
above the simplified acquisition threshold may not be divided into several purchases or contracts
for lesser amounts to use the simplified procedures required by subsection (a).

(d) PROMOTION OF COMPETITION.-In using the simplified procedures, an executive agency
shall promote competition to the maximum extent practicable.

(¢) COMPLIANCE WITH SPECIAL REQUIREMENTS OF FEDERAL ACQUISITION REGULATION.-An
executive agency shall comply with the Federal Acquisition Regulation provisions referred to in
section 1901(e) of this title.

*hk k%

§4106. Orders

EE I S

(d) ENHANCED COMPETITION FOR ORDERS-IN-EXCESS OF-$5,000,000.—In the case of a task or
delivery order in excess of $5;006;600 $5.000.000, or for acquisitions of commercial products or
commercial services the greater of $5.000.000 or the threshold for using simplified acquisition
procedures, the requirement to provide all contractors a fair opportunity to be considered under
subsection (c) is not met unless all such contractors are provided, at a minimum—

(1) a notice of the task or delivery order that includes a clear statement of the executive
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agency's requirements;
(2) areasonable period of time to provide a proposal in response to the notice;
(3) disclosure of the significant factors and subfactors, including cost or price, that the

executive agency expects to consider in evaluating such proposals, and their relative
importance;
(4) in the case of an award that is to be made on a best value basis, a written statement
documenting—
(A) the basis for the award; and
(B) the relative importance of quality and price or cost factors; and
(5) an opportunity for a post-award debriefing consistent with the requirements of section
3704 of this title.
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SEC. . COMMON-SENSE PROCEDURES FOR SMALL PURCHASES.

(a) MICRO-PURCHASE THRESHOLD.—Section 1902(a) of title 41, United States Code, is
amended—

(1) by striking paragraph (1) and inserting the following new paragraph (1):

“(1) Except as provided in paragraphs (2) and (3) of this subsection, for purposes

of this section, the micro-purchase threshold is—
“(A) $25,000 through September 30, 2027;
“(B) $50,000 from October 1, 2027 through September 30, 2030; and
“(C) $100,000 after September 30, 2030.”; and

(2) by inserting after paragraph (2) the following new paragraph:

“(3) The Administrator of General Services may establish a micro-purchase
threshold not greater than the U.S. dollar thresholds established for application of subchapter I of
chapter 13 of'title 19, United States Code, applicable to multiple award schedules open to any
responsible source that is offering domestic end products or domestic construction materials that
have been certified by the source to be in compliance with chapter 83 of title 41, United States
Code, and where award would achieve best value for the Federal Government.”

(b) Buy AMERICAN ACT.—Section 8302(a)(2)(C) of title 41 is amended by striking
everything after “not more than” and inserting “$15,000”.

(c) CONFORMING AMENDMENT.—Section 1903(b) of title 41, United States Code, is
amended by striking paragraph (1) and redesignating paragraphs (2) and (3) as paragraphs (1)

and (2), respectively.
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Overview and Justification

This legislative proposal would significantly streamline the Federal Government’s
smallest dollar purchases while simultaneously reducing administrative burden in purchasing
domestic products and construction materials compliant with the Buy American Act (BAA)
chapter 83 of'title 41, United States Code. Specifically, the proposal would raise the micro-
purchase threshold (MPT) from the current $15,000 to $100,000 through a phase-in process
extending until September 30, 2030.%> The proposal would also decouple the MPT from the
threshold for applicability of the BAA so that purchases above$15,000 remain subject to
domestic sourcing and America First policies.

Micro-purchases are the closest the Federal Government gets to following full
commercial buying practices, as very few government-unique requirements attach to them. This
commercial-style authority has enabled millions of buying actions to occur each year under
$15,000 at the speed of taxpayer need, often same-day, through use of government purchase
cards. Purchase cards allow agencies to shift the workload for these purchases from warranted
contracting officers to purchase card holders, enabling acquisition training and expertise to be
put to better use for higher dollar value acquisitions and reducing risk and securing value for
taxpayers. In the three decades since the MPT was created, purchase cards have reduced
administrative transaction costs for government payment offices by lowering the number of
budgetary and accounting entries that need to be processed in financial management systems,
allowed agencies to earn rebates, and helped vendors receive timely payment without the burden
of having to process government invoices.

Procurements below the MPT have historically been excepted from the requirements of
the BAA, the foundational domestic sourcing law in Federal procurement that gives preference
both to domestically manufactured end products that have been manufactured from components
predominantly sourced from domestic producers and to domestic construction materials. This
exception from the BAA has facilitated use of the purchase cards as a buying instrument and the
acquisition benefits stated above.

This proposal would decouple the MPT and BAA threshold in order to limit the
acquisitions that are excepted from the BAA. It would establish a permanent cap of $15,000 to
preserve existing flexibilities, as described above, for the smallest federal purchases that
represented only 4 percent of total federal spend in FY 2024. It would continue to apply the
BAA to micro-purchases above $15,000.

When the MPT increase is fully implemented at $100,000, it will streamline and reduce
burden for more than500,000 transactions annually, currently conducted by warranted
contracting officers. Simultaneously, by requiring application of the BAA to purchases above
$15,000, the proposal will ensure that domestic sourcing remains front-of-mind for federal
buyers and commercial sellers of routine every-day products and construction materials between
$15,000 and $100,000 where roughly $18 billion in BAA activity occurs each year.

3 Per 41 U.S.C. 1908(b), the FAR Council has adjusted the $10,000 threshold at 41 U.S.C. 1902(a)1 to $15,000.
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Warranted contracting officers will have an incentive to leverage increasingly
sophisticated technology driven market research to quickly find common products and services
at fair and reasonable prices from vendors who have certified that their products are BAA-
compliant. Their incentive will come from being able to make directed purchases without being
forced to engage in competitive actions that are not necessary for the type and size of market-

tested products being acquired or to apply an intricate set of price preferences typically
associated with competitive awards subject to the BAA.

Open market MPT purchases above $15,000 may not be as easy to conduct with
application of the BAA, which could limit use of the purchase card as a buying tool by non-
warranted contracting officers. However, the authority can facilitate greater use of purchase
cards as a payment mechanism for directed orders under multiple award contracts placed by
either purchase card holders or contracting officers. A larger portion of buying is expected to be
conducted as orders under existing, modified, and new centralized contracts as agencies work
with the General Services Administration (GSA), the Office of Management and Budget, and
each other to leverage the benefits of procurement consolidation. For example, GSA, consistent
with its mission as the federal buyer and consolidator of acquisitions for common goods and
services pursuant to E.O. 14240, Eliminating Waste and Saving Taxpayer Dollars by
Consolidating Procurement, could establish one or more multiple award schedules open to any
responsible source that is offering best value BAA-certified domestic end products or domestic
construction materials. Purchases could then be easily acquired through direct purchasing of
BAA-compliant products or materials by either a contracting officer or purchase card holder. To
facilitate these benefits, the proposal would authorize GSA to allow directed awards using the
authority of the MPT up to the relevant thresholds established for application of subchapter I of
chapter 13 of title 19 of the United States Code for schedules where awards would be made to a
responsible source offering BAA-compliant domestic end products or construction materials at
prices determined to be fair and reasonable.

Micro-purchase procedures are inherently beneficial to small businesses, as most
requirements unique to federal contracting that strain a small business' resources do not apply
under the MPT. The proposed authority for GSA to apply a special MPT for a multiple award
schedule open to any responsible source that is offering domestic end products or domestic
construction materials will also result in more transparent micro-purchases than those made in
the open market. Purchasing through such a managed channel will also allow federal buyers to
achieve small business credit for these purchases, which incentivizes federal buyers to prioritize
small businesses. Guidance implementing this authority will also seek to promote maximum
practicable consideration of small business concerns.

Section by Section Analysis

Subsection (a) would increase the MPT incrementally, from $15,000 to $25,000 until
September 30, 2027, then to $50,000 for three years, then finally to $100,000. It would also
authorize the GSA Administrator to create one or more Multiple Award Schedules open to any
responsible source that is offering best value domestic end products or domestic construction
materials that have been certified in accordance with the Buy American Act chapter 83 of title
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41, United States Code, and allow agency ordering officials to make directed awards under
those schedules up to the relevant thresholds established for application of subchapter I of
chapter 13 of'title 19 of the United States Code.

Subsection (b) would decouple the MPT from the BAA applicability threshold, creating a

permanent BAA applicability threshold of $10,000. Micro-purchases above this amount would
remain subject to the BAA, but awards could be placed on a directed basis to offerors of
domestic end products and domestic construction materials.

Subsection (¢) would delete the emergency micro-purchase thresholds since both would
now be less than the thresholds proposed under subsection (a).

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: OMB most recently submitted a similar proposal in 2025 for
consideration by the 119th Congress. The proposal was not enacted.

Changes to Existing Law: This proposal would amend sections 1902, 1903 and 8302 of title 41,

United States code. Existing law proposed to be omitted is shown with strikethrengh markings,
new matter is underlined, and existing law in which no change is proposed is shown in roman:

TITLE 41, UNITED STATES CODE

L A

§1902. Procedures applicable to purchases below micro-purchase threshold
(a) DEFINITION.-

(1) Except as provided in paragraphs (2) and (3) of this subsection, for purposes of this

section, the micro-purchase threshold is—
(A)_$25.000 through September 30, 2027;
(B)_$50.,000 from October 1, 2027 through September 30, 2030; and
(C)_$100,000 after September 30, 2030.

(2) For purposes of this section, the micro-purchase threshold for procurement activities
administered under sections 6303 through 6305 of title 31 by institutions of higher education
(as defined in section 101(a) of the Higher Education Act of 1965 (20 U.S.C. 1001(a)), or
related or affiliated nonprofit entities, or by nonprofit research organizations or independent
research institutes is-

(A) $10,000; or
(B) such higher threshold as determined appropriate by the head of the relevant executive
agency and consistent with clean audit findings under chapter 75 of title 31, internal
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institutional risk assessment, or State law.

3) The Administrator of General Services may establish a micro-purchase threshold
not greater than the U.S. dollar thresholds established for application of subchapter I of
chapter 13 of title 19, United States Code, applicable to multiple award schedules open to any
responsible source that is offering domestic end products or domestic construction materials
that have been certified by the source to be in compliance with chapter 83 of title 41, United

States Code, and where award would achieve best value for the Federal Government.

EE A S

§1903. Special emergency procurement authority

(a) APPLICABILITY.—The authorities provided in subsections (b) and (c) apply with respect to
a procurement of property or services by or for an executive agency that the head of the
executive agency determines are to be used—

(1) in support of a contingency operation (as defined in section 101(a) of title 10);

(2) to facilitate the defense against or recovery from cyber, nuclear, biological, chemical, or
radiological attack against the United States;

(3) in support of a request from the Secretary of State or the Administrator of the United
States Agency for International Development to facilitate the provision of international
disaster assistance pursuant to chapter 9 of part I of the Foreign Assistance Act of 1961 (22
U.S.C. 2292 et seq.); or

(4) in support of an emergency or major disaster (as those terms are defined in section 102
of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 5122)).

(b) INCREASED THRESHOLDS AND LIMITATION.—For a procurement to which this section

(1)2) the term "simplified acquisition threshold" means—

(A) $750,000 in the case of a contract to be awarded and performed, or purchase to be
made, in the United States; and

(B) $1,500,000 in the case of a contract to be awarded and performed, or purchase to be
made, outside the United States; and

(2)63) the $5,000,000 limitation in sections 1901(a)(2) and 3305(a)(2) of this title and
section 3205(a)(2) of title 10 is deemed to be $10,000,000.

*hk k%

§8302. American materials required for public use
§8302. American materials required for public use
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(a) In General.-
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(1) Allowable materials.-Only unmanufactured articles, materials, and supplies that have
been mined or produced in the United States, and only manufactured articles, materials,
and supplies that have been manufactured in the United States substantially all from
articles, materials, or supplies mined, produced, or manufactured in the United States,
shall be acquired for public use unless the head of the Federal agency concerned
determines their acquisition to be inconsistent with the public interest, their cost to be

unreasonable, or that the articles, materials, or supplies of the class or kind to be used, or

the articles, materials, or supplies from which they are manufactured, are not mined,

produced, or manufactured in the United States in sufficient and reasonably available
commercial quantities and of a satisfactory quality.
(2) Exceptions.-This section does not apply

(A)to articles, materials, or supplies for use outside the United States;

(B) to any articles, materials, or supplies procured pursuant to a reciprocal defense
procurement memorandum of understanding (as described in section 8304 of this
title), or a trade agreement or least developed country designation described in
subpart 25.400 of the Federal Acquisition Regulation; and

(C) to manufactured articles, materials, or supplies procured under any contract with an

award value that is not more than the-miere-purchasethresheldunderseetion1902-6f
this-title$15,000.
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SEC. . ENSURING FEDERAL PURCHASING EFFICIENCY.
1 Section 1908(c)(2) of title 41, United States Code is amended by striking “each year

2 evenly divisible by 5,” and inserting “2028 and every 3 years thereafter,”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would change the evaluation period for inflation adjustments for applicable
title 41 thresholds (such as the micro purchase threshold) from every five years to every three
years. This change allows the FAR to align procurement thresholds with inflation more regularly
and give agencies the ability to use the increased thresholds to meet their mission.

Significantly, this proposal does not alter the criteria that determine whether a threshold
will increase, just the timing of those adjustments. In practice, this means that a given threshold
can be increased more closely to the time at it meets the requirement for an inflation-based
adjustment. For example, if a threshold meets the requirements for an increase in 2026, under
current law it cannot be increased until 2030. Under this proposal, the threshold would be
eligible for an increase in 2028 if it met the requirements at that time. As a result, this proposal
will enable the Federal government to more quickly adapt its procurement processes to rising
costs.

Resource Information: This proposal would have no significant net budgetary impacts.
Resources affected by this proposal are incidental in nature and amount and are included within
the Fiscal Year (FY) 2025 President’s Budget request. This proposal would not impact net
outlays or revenues.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: OMB most recently submitted a similar proposal in 2025 for
consideration by the 119th Congress. The proposal was not enacted.
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Changes to Existing Law: This proposal would amend section 1908(c) of title 41, United States
Code. Existing law proposed to be omitted is shown with strikethreugh markings, new matter is
underlined, and existing law in which no change is proposed is shown in roman:

(c) REQUIREMENT FOR PERIODIC ADJUSTMENT.—

(1) BASELINE CONSTANT DOLLAR VALUE.—For purposes of paragraph (2), the
baseline constant dollar value for a dollar threshold—

(C) in effect on October 1, 2000, that was first specified in a law that took effect on
or before October 1, 2000, is the October 1, 2000, constant dollar value of that
dollar threshold; and

(D) specified in a law that takes effect after October 1, 2000, is the constant dollar
value of that threshold as of the effective date of that dollar threshold pursuant to
that law.

(2) ADJUSTMENT.—

On October 1 of each-yearevenly-divisible by52028 and every three years thereafter, the
Council shall adjust each acquisition-related dollar threshold provided by law, as described in
subsection (b)(1), to the baseline constant dollar value of that threshold.

(3) EXCLUSIVE MEANS OF ADJUSTMENT.—

A dollar threshold adjustable under this section shall be adjusted only as provided in this
section.
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SEC. . ACQUISITION WORKFORCE TRAINING INVESTMENTS.
1 Section 1703(1)(3) of title 41, United States Code is amended by striking “Five” and

2 inserting “Seven and a half”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would bolster acquisition workforce training by increasing the Acquisition
Workforce Training Fund (AWTF) credit from five percent (5%) to seven and a half percent
(7.5%). The proposal would allocate a larger share of the fees already paid by federal agencies
for the use of certain interagency contracts to the Federal Acquisition Institute (FAI) and Defense
Acquisition University (DAU) to make a greater investment in training the acquisition
workforce.

The purpose of this legislative proposal is to address a critical deficiency in the training
and support the Government provides to our acquisition professionals and position the
acquisition workforce to procure, deliver, and sustain mission-execution resources. Increasing
the AWTF credit will allow the Government to keep up with short-term training demands (e.g.
new training legislation, increased contract expenditures) and meet long-term workforce
challenges (such as technical knowledge gaps, new acquisition laws and regulations, and an
aging acquisition workforce). Without the additional funding authority, the Government risks
being unable to adequately implement new statutory training requirements, deliver fundamental
training to new entrants to the acquisition workforce, and develop and deliver the advanced
training needed to keep up with a continuously evolving procurement environment.

The Federal Acquisition Workforce

The federal acquisition workforce is described in 41 U.S.C. 1703 as employees serving in
entry-level and senior positions in the General Schedule Contracting Series (GS-1102), positions
in the General Schedule Purchasing Series (GS-1105), and “positions in other General Schedule
series in which significant acquisition-related functions are performed...”.* The latter may
include employees developing contract requirements, evaluating proposals, and administering
contracts. The increasingly complex nature of federal procurement requires the expertise of
employees in wide ranging disciplines, including but not limited to, program and project
management, finance, information technology, personnel identification and access, and supply
chain risk management.

441 U.S.C. 1703(a) and (g)(1)(A)
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In FY 2023, the federal acquisition workforce, consisting of tens of thousands of
contracting officers and hundreds of thousands more employees performing significant
acquisition-related functions, oversaw $759 billion in contracts for goods and services.

FAI and DAU

The FAI and DAU are the largest sources of training for the federal acquisition
workforce. FAI was established under the auspices of the Office of Management and Budget’s
Office of Federal Procurement Policy (OFPP) to facilitate and promote career development and

training for the acquisition workforce of all civilian agencies. The National Defense

Authorization Act for Fiscal Year 2012 gave FAI twelve statutory responsibilities, beginning
with a mandate to develop a highly professional workforce.” In 2013, OFPP delegated FAI’s
operational and resource management duties to the General Services Administration (GSA).

FAI trains and certifies nearly 200,000 members of the acquisition workforce at any
given time in three main acquisition disciplines: Federal Acquisition Certification in Contracting
(FAC-C), Contracting Officer Representatives (FAC-COR), and Program/Project Management
(FAC-P/PM). FAl is regularly tasked with development of training and tools for the entire
acquisition workforce, though most of the acquisition training for Department of Defense (DoD)
employees is handled by DAU. FAl is also being tasked to train employees in emerging
disciplines with acquisition impacts, such as "officials with supply chain risk management
responsibilities at Federal agencies...", as required by the Supply Chain Security Training Act of
2021.°

DAU was established in October 1991 and currently supports approximately 165,000
defense acquisition workforce members with about 550 faculty staff. It provides the education
and training standards and courses for the civilian and military acquisition workforce as required
by the Defense Acquisition Workforce Improvement Act (DAWIA).” The DAU courses
required to meet those education and training standards are commonly referred to as being
"DAWIA curricula." Similarly, certifications that are awarded upon meeting such standards are
often referred to as "DAWIA certification,” although those certifications are the responsibility of
each service and defense agency to administer. DAWIA certifications are only available to DoD
employees, military and civilians assigned to an acquisition-coded position, as well as select
military officers whose career development will include assignment to acquisition-coded
positions.

AWTF

The AWTF was established by the National Defense Authorization Act (NDAA) for

5Pub. L. 112-81, div. A, title VIIL §864(b)(1), Dec. 31, 2011, 125 Stat. 1523.
6 Pub. L. 117-145, §2(a), June 16, 2022, 136 Stat. 1269.
7 Pub. L. 101-510, div. A, title XII, Nov. 5, 1990, 104 Stat. 1638.
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Fiscal Year (FY) 2004 on November 24, 2003.% GSA manages the fund through FAI, in
consultation with OFPP and the FAI Board of Directors. The fund is financed through a credit of
5% of the fees collected from executive agencies (other than DoD) for certain Governmentwide
contracts, including ones managed by GSA, the Department of Veterans Affairs, Department of
Health and Human Services, and the National Aeronautics and Space Administration.® Receipts
are available for expenditure in the fiscal year collected, as well as the two following fiscal years.
GSA is statutorily required to transfer fees collected from DoD’s use of the aforementioned
contracts back to DoD to use for acquisition workforce training.! GSA and DoD split AWTF
collections, with GSA retaining 60% for FAI and distributing the remaining 40% to DoD.!!

FAl is solely funded by the AWTF. DAU is funded through three sources: annual
appropriations, the Defense Acquisition Workforce Development Account (DAWDA), and the
portion of the fees paid into the AWTF by DoD ordering activities.

Need for New Acquisition Workforce Training Investments

Federal contracting requirements are growing in complexity with a greater need for
services contracting, technology acquisition, and, more recently, supply chain security concerns.
This is true not only for contracting officers but also those program office professionals—namely
contracting officer’s representatives and program and project managers—overseeing contract
performance, all of whom are considered part of the acquisition workforce. Indeed, Congress
has recognized the importance of training to meet these challenges and recently passed the
Supply Chain Security Training Act of 2021 and the Artificial Intelligence Training for the
Acquisition Workforce Act (“Al Training Act”). Other bills that emphasize acquisition
workforce training, such as 2024’°s FIT Procurement Act (H.R.9595 and S.4066), have also been
considered.

The FY2020 NDAA'? also required DoD to implement a professional certification
program based on standards developed by a third-party accredited program that utilizes
nationally or internationally recognized standards. FAI is implementing similar changes to its
certification programs to ensure there is consistent training and accreditation between the defense
and civilian agencies, which will require additional funding. This will allow greater workforce
agility, which is important to attracting and retaining talent.

Finally, the AWTF collection rate has also remained static at 5% since its inception in
2003, while demands on FAI and DAU continue to grow. For example, FAI’s twelve statutory
responsibilities were enacted 8 years after the AWTF was established.'?

8 Pub. L. 93-400, §37(h)(3), as added Pub. L. 108-136, div. A, title XIV, §1412(b), Nov. 24, 2003, 117 Stat. 1664.

941 U.S.C. 170331)(3)

1041 U.S.C. 1703(i)(5)

11 The current distribution ratio was established in a memo from the GSA Office of the Chief Financial Officer to DAU dated
March 23, 2022.

12Ppyb. L. 116-92, div. A, title VIII, §861, Dec. 20, 2019, 133 Stat. 1515.

13 Pub. L. 112-81, div. A, title VIII, §864(b)(1), Dec. 31,2011, 125 Stat. 1523.
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Boosting AWTF Collections

Increasing the AWTF collection rate is a relatively frictionless way, without
appropriations, of ensuring the federal acquisition workforce is prepared for the challenges of
today and tomorrow. Since GSA manages the fund through FAI but also contributes about 90%
of the fees credited to it, this proposal would essentially authorize GSA to reallocate a greater
proportion of fees it already collects for acquisition workforce training.

This proposal entails increasing the AWTF collection rate from 5% to 7.5%. If the
AWTF rate had been increased to 7.5% for FY 2024, there would have been a $14 million
increase to the fund’s collections, with FAI retaining $8 million of the new funds and the
remaining $6 million being transferred to DAU.

In FY 2024, about $28 million was credited to the fund, with FAI retaining $18 million
and the balance transferred to DAU. Approximately $25 million of those credits came from fees
collected by GSA for the use of its applicable contracts (e.g. Federal Supply Schedules,
Governmentwide Acquisition Contracts). If the FY 2024 collection rate (5%) was increased to
the proposed 7.5% rate, total collections would have been approximately $42 million, with $25
million being retained by FAI and $17 million being transferred to DAU. GSA-collected fees
would have accounted for $38 million of the total $42 million in fund credits.

Resource Information: This proposal would have no significant net budgetary impacts.
Resources affected by this proposal are incidental in nature and amount and are included within
the Fiscal Year (FY) 2027 President’s Budget request. This proposal would not impact net
outlays or revenues. It would increase credits to the AWTF by 50% by increasing the portion of
fees already collected by federal agencies (primarily GSA).

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: This proposal was previously submitted for consideration by the
118th Congress.

Changes to Existing Law: This proposal would amend section 1703(i) of title 41, United States
Code. Existing law proposed to be omitted is shown with strikethreugh markings, new matter is
underlined, and existing law in which no change is proposed is shown in roman:

(1) TRAINING FUND.-
(1) PURPOSES.-The purposes of this subsection are to ensure that the Federal acquisition
workforce-
(A) adapts to fundamental changes in the nature of Federal Government acquisition of
property and services associated with the changing roles of the Federal Government; and
(B) acquires new skills and a new perspective to enable it to contribute effectively in the
changing environment of the 21st century.

(2) ESTABLISHMENT AND MANAGEMENT OF FUND.-There is an acquisition workforce training
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fund. The Administrator of General Services shall manage the fund through the Federal
Acquisition Institute to support the activities set forth in section 1201(a) of this title, except as
provided in paragraph (5). The Administrator of General Services shall consult with the
Administrator in managing the fund.

(3) CREDITS TO FUND.-E#ve Seven and a half percent of the fees collected by executive
agencies (other than the Department of Defense) under the following contracts shall be
credited to the fund:

(A) Government-wide task and delivery-order contracts entered into under sections 4103
and 4105 of this title.

(B) Government-wide contracts for the acquisition of information technology as defined
in section 11101 of title 40 and multiagency acquisition contracts for that technology
authorized by section 11314 of title 40.

(C) multiple-award schedule contracts entered into by the Administrator of General
Services.

(4) REMITTANCE BY HEAD OF EXECUTIVE AGENCY.-The head of an executive agency that
administers a contract described in paragraph (3) shall remit to the General Services
Administration the amount required to be credited to the fund with respect to the contract at
the end of each quarter of the fiscal year.

(5) TRANSFER AND USE OF FEES COLLECTED FROM DEPARTMENT OF DEFENSE.-The
Administrator of General Services shall transfer to the Secretary of Defense fees collected
from the Department of Defense pursuant to paragraph (3). The Defense Acquisition
University shall use the fees for acquisition workforce training.

(6) AMOUNTS NOT TO BE USED FOR OTHER PURPOSES.-The Administrator of General Services,
through the Office of Federal Procurememt ! Policy, shall ensure that amounts collected under
this section are not used for a purpose other than the activities set forth in section 1201(a) of
this title.

(7) AMOUNTS ARE IN ADDITION TO OTHER AMOUNTS FOR EDUCATION AND TRAINING.-

Amounts credited to the fund are in addition to amounts requested and appropriated for
education and training referred to in subsection (h)(1).

(8) AVAILABILITY OF AMOUNTS.-Amounts credited to the fund remain available to be

expended only in the fiscal year for which they are credited and the 2 succeeding fiscal years.

! So in original. Reasonably should be "Procurement”.
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SEC. . IMPROVEMENTS TO TASK AND DELIVERY ORDER CONTRACT
PROCEDURES.

Section 3306(c) of title 41, United States Code, is amended—
(1) in paragraph (3)—
(A) in the paragraph heading, by striking “acquired on an hourly rate”;
(B) by striking “for services to be acquired on an hourly rate basis” and
inserting “or multiple award schedule blanket purchase agreements for the
same or similar services (including construction) to be acquired”; and
(C) by striking “based on hourly rates”; and
(D) by inserting “or multiple award schedule blanket purchase agreements”

following the text “the executive agency intends to make a contract”; and

(E) by inserting in paragraph 3(B) “or multiple award schedule blanket
purchase agreements” following the text “any task or delivery order under

any contract”; and

(2) in paragraph (4)—

(A) by redesignating subparagraphs (C) and (D) as subparagraphs (D) and
(E), respectively; and

(B) by inserting after subparagraph (B) the following:

“(C) the contracting officer reasonably believes would offer fair and
reasonable pricing ;”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis
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This proposal would expand the authority granted by Section 876 of the National Defense
Authorization Act (NDAA) for Fiscal Year (FY) 2019 (codified at 41 U.S.C. 3306(c)) to any
services contract where pricing will be competed prior to the award of an order. This change is
necessary following a United States Court of Federal Claims protest decision in 2023 that
effectively limited the usefulness of the Section 876 authority.

Section 876 Overview

Section 825 of the FY 2017 National Defense Authorization Act (10 U.S.C. 3206(c)(3))
granted defense agencies the authority to exclude cost or price as an evaluation factor when
awarding multiple task or delivery order contracts for identical or similar services. This applies
when the agency plans to issue contracts to all qualified offerors and when cost or price is

considered during the issuance of task or delivery orders under the resulting contracts. Two years
later, through Section 876 of the FY 2019 National Defense Authorization Act (41 U.S.C.
3306(c)), Congress granted a comparable authority to civilian agencies.

Section 876 represented a significant advancement for multiple-award task or delivery
order contracts, where pricing is initially theoretical since actual prices are only established when
agencies define requirements and place orders. The intent of Section 8§76 was to ensure
contractors with superior technical capabilities secure positions on these multiple-award
contracts, while encouraging robust price competition at the task order stage. This strategy
reduces administrative expenses by freeing both contractors and the Government from the
burden of developing hypothetical pricing models. Additionally, evaluating prices at the order
level diminishes administrative barriers to entry for companies looking to obtain federal
contracts.

Impact of Polaris Protest

GSA subsequently used the Section 876 authority for Polaris, a small business set-aside
government-wide acquisition contract (GWAC) for custom information technology services and
services-based solutions that was anticipated to result in awards worth up to $100 billion over the
life of the program. GSA intended to award contracts to vendors meeting certain small business
qualifications, and agencies were intended to issue task orders against those contracts. In making
those contract awards, GSA would not evaluate price but instead use the Section 876 authority to
have cost and price evaluated at the individual task order level.

However, the U.S. Court of Federal Claims (COFC), in an April 21, 2023, decision
regarding a protest of the Polaris program, SH Synergy, LLC and VCH Partners, LLC v. The
United States, concluded that GSA’s interpretation of Section 876 was overly broad. COFC
determined that the plain language of the statute, specifically, “acquired on an hourly rate basis,”
means the authority is limited to those contract types for acquiring supplies or services based on
direct hours involved at hourly rates, namely, time-and-materials and labor-hours contract types.
The COFC decision effectively prohibited the use of Section 876 authority for multiple award
contracts that permit firm-fixed price or cost reimbursement task orders.

The COFC decision has essentially made the Section 8§76 authority unusable, as time-

37



and-materials and labor-hours contract types are not the Government’s preferred contract types
for services. This decision has upended the plans for multi-billion dollar contract programs and is
forcing the Government to continue to establish hypothetical prices that would be more
effectively formed when orders are competed. Furthermore, the Government now faces a
discrepancy between defense and civilian authorities when evaluating offers for multiple task
and delivery order contracts. Since the Competition in Contracting Act was enacted and
procurement regulations were consolidated into a single Federal Acquisition Regulation (FAR),
there have been ongoing efforts to standardize procurement processes across federal agencies to
improve efficiency and create a common understanding.

The United States Senate recognized the challenge with the Section 876 authority when it

introduced the bipartisan Conforming Procedures for Federal Task and Delivery Order Contracts
Act of 2024. That bill was reported by the Senate Committee on Homeland Security &
Governmental Affairs in November 2024 but was not enacted before the end of the 118th
Congress.

Legislative Text

The legislative text contained in this proposal mirrors the text found in section 2 of the
Conforming Procedures for Federal Task and Delivery Order Contracts Act of 2024.

The proposed amendments to 41 U.S.C. 3306(c)(3) would restore the original intent of
Section 876 by ensuring the authority would not be limited to only time-and-materials and labor-
hour contracts. It would also clarify that this authority can be used for construction contracts.

The proposed amendments to 41 U.S.C. 3306(c)(4) will establish that one of the
conditions under which cost and price need not be considered for the contract is when the
contracting officer has no reason to believe an offeror would likely offer other than fair and
reasonable pricing.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: OMB most recently submitted a similar proposal in 2025 for
consideration by the 119th Congress. The proposal was not enacted.

Changes to Existing Law: This proposal would amend section 3306(c) of title 41, United States
Code. Existing law proposed to be omitted is shown with strikethroueh markings, new matter is
underlined, and existing law in which no change is proposed is shown in roman:

(c) EVALUATION FACTORS.-
(1) IN GENERAL.-In prescribing the evaluation factors to be included in each solicitation for
competitive proposals, an executive agency shall-
(A) establish clearly the relative importance assigned to the evaluation factors and
subfactors, including the quality of the product or services to be provided (including
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technical capability, management capability, prior experience, and past performance of the
offeror);
(B) except as provided in paragraph (3), include cost or price to the Federal Government
as an evaluation factor that must be considered in the evaluation of proposals; and
(C) except as provided in paragraph (3), disclose to offerors whether all evaluation factors
other than cost or price, when combined, are-
(1) significantly more important than cost or price;
(i1) approximately equal in importance to cost or price; or
(i11) significantly less important than cost or price.

(2) RESTRICTION ON IMPLEMENTING REGULATIONS.-Regulations implementing paragraph
(1)(C) may not define the terms "significantly more important" and "significantly less
important" as specific numeric weights that would be applied uniformly to all solicitations or
class of solicitations.

(3) EXCEPTIONS FOR CERTAIN INDEFINITE DELIVERY, INDEFINITE QUANTITY MULTIPLE-AWARD

CONTRACTS AND CERTAIN FEDERAL SUPPLY SCHEDULE CONTRACTS FOR SERVICES ACQUREB-ON

ANHOURLY RATE.-If an executive agency issues a solicitation for one or more contracts or multiple
award schedule blanket purchase agreements for

services-to-be-acquired-onanhourlyrate-basis for the same or similar services (including
construction) to be acquired under the authority of sections 4103 and 4106 of this title or
section 152(3) of this title and section 501(b) of title 40 and the executive agency intends to
make a contract or multiple award schedule blanket purchase agreement award to each
qualifying offeror and the contract or contracts will feature individually competed task or
delivery orders based-on-heutlyrates-
(A) the contracting officer need not consider price as an evaluation factor for contract
award; and
(B) if, pursuant to subparagraph (A), price is not considered as an evaluation factor for
contract award, cost or price to the Federal Government shall be considered in conjunction
with the issuance pursuant to sections 4106(c) and 152(3) of this title of any task or delivery
order under any contract or multiple award schedule blanket purchase agreement resulting
from the solicitation.

(4) DEFINITION.-In paragraph (3), the term "qualifying offeror" means an offeror that-
(A) is determined to be a responsible source;
(B) submits a proposal that conforms to the requirements of the solicitation;
(C) the contracting officer reasonably believes would offer fair and reasonable pricing ,
(&3(D) meets all technical requirements; and
(BP)(E) is otherwise eligible for award.
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SEC. . PROMOTING SMALL BUSINESS INNOVATION.
Section 9 of the Small Business Act (15 U.S.C. § 638) is amended by adding at the end the

following:
“( ccc) ASSISTANCE WITH SBIR AND STTR AWARDS.

(1) ASSISTANCE FOR PARTICIPATING AGENCIES. Each Federal agency required by this
section to conduct an SBIR program or STTR program may request and accept assistance
from another Federal agency to award and/or administer a funding agreement to a small
business concern under the SBIR or STTR program.

(2) ASSISTANCE FOR PHASE I AWARDS. Any Federal agency may request and accept
assistance from another Federal agency to award and/or administer a phase III funding
agreement to a business concern under the SBIR or STTR program.”

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

The General Services Administration (GSA) is seeking explicit statutory authority to
provide assisted acquisition services with respect to Small Business Innovation Research (SBIR)
and Small Business Technology Transfer (STTR) programs by Federal agencies not required to
establish such programs of their own.

Leveraging the acquisition expertise of Federal agencies not required to establish their
own SBIR and/or STTR programs will increase the capability and capacity of these programs to
develop innovative solutions that meet the Government’s mission while promoting economic
growth. The expected results would be consistent with Congress’s original intent for establishing
the SBIR and STTR programs, ensuring research and development (R&D) is a major factor in
the growth and progress of industry and assisting small business concerns to enable them to
obtain the benefits of R&D. In turn, these results help maintain and strengthen the competitive
free enterprise system and the national economy.

SBIR/STTR Programs

The SBIR program is a highly competitive awards-based program that encourages
domestic small businesses to explore their research/research and development (R/R&D) potential
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by establishing a path to commercialization. The program is structured into three phases: Phases
I and II focus on R/R&D, while Phase III is for SBIR/STTR-derived products or services
intended for use by the Federal Government, funded by non-SBIR/STTR sources of Federal
funding or continuation of SBIR/STTR work, or funded by non-SBIR/STTR sources of Federal
funding including R/R&D. The STTR program is like the SBIR program in that it seeks to
expand opportunities for domestic small businesses in the R&D field and consists of three
phases; the primary difference is that Phases I and II of the STTR program requires a small
business to partner with a nonprofit research institution.

Both the SBIR and STTR programs are authorized in section 9 of the Small Business Act
(15 U.S.C. § 638). Section 9 requires Federal agencies with extramural R&D budgets that
exceed $100 million to reserve 3.2 percent of their R&D budget for the SBIR program, and
Federal agencies with extramural R&D budgets that exceed $1 billion to reserve 0.45 percent of
their R&D budget for the STTR program. Based on these requirements, 11 agencies currently
participate in the SBIR program and 5 agencies currently participate in the STTR program.

The Small Business Administration (SBA) is the coordinating agency and responsible for
issuing policy directives for the general conduct of both programs. There are enough similarities
between the SBIR and STTR programs such that SBA decided to combine the policy directives
for each program into a single policy directive covering both programs.

Assisted Acquisitions

Assisted acquisition services entail one agency (“servicing agency”’) awarding and
administering a contract or order on behalf of another agency (“requesting agency”). Federal
agencies and small businesses have requested this assistance with respect to SBIR and STTR
program contracts, concerned by a lack of contracting officers at participating agencies. By
offering assisted acquisition services for the SBIR and STTR programs, servicing agencies are
connecting needs across multiple departments or agencies and creating opportunities for highly
innovative small businesses. GSA and other servicing agencies like the Department of the
Interior have provided assisted acquisition services to SBIR and STTR participating agencies.

GSA began receiving several requests from DoW and other participating agencies for
assisted acquisition services under the SBIR program in late 2017. GSA consulted with SBA on
whether it could provide these services, and, in February 2018, SBA provided a legal opinion
that allowed GSA to do so. In October 2020, SBA’s SBIR/STTR Policy Directive was also
updated to allow each SBIR/STTR participating agency to use assisted acquisition providers
under the terms and conditions of a properly executed Interagency Agreement. The SBA
reiterated this position as well in its subsequent May 2023 SBIR/STTR Policy Directive.

In Fiscal Year (FY) 2018, GSA began providing assisted acquisition services under the
SBIR program for Phase III. In providing such assisted acquisition support, GSA is scaling

proven R&D solutions across the Government while also creating more opportunities for small
businesses to increase their business with the Government. Through the end of FY 2024, GSA
awarded approximately 112 contracts and 392 task orders totaling approximately $12.6 billion
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on behalf of DoD under the SBIR program. GSA has also made SBIR Phase III awards on behalf
of the U.S. Departments of Energy, Veterans Affairs and Health and Human Services. In FY
2018, GSA began a pilot to provide assisted acquisition support for SBIR and STTR Phase I1I
work.

From May 2018 through September 2023, GSA obligated 20% of the total Federal
Government spend for Phase III work and has become a major contributor in this space. GSA’s
support in awarding Phase III contracts was critical to helping the Navy achieve over $1.1 billion
in Phase III contracts in FY 2023 and facilitating the commercialization into acquisition
programs of record fleet and force use. Without these assisted acquisition services, it is unlikely
some of these awards would have been made to the innovative small businesses that participate
in the SBIR program. Since SBIR and STTR participating agencies are required to expend a
designated amount of funding each year under the program, they focus their limited resources on
executing funding agreements with small businesses under Phases I and II, leaving little to no
time or resources available for Phase III awards. Customer program offices advised GSA that
many of these contracts would not have been awarded without GSA’s support because they did
not have acquisition personnel available for the procurement process.

The SBIR and STTR programs have several objectives, with the primary one being to
transition SBIR and STTR technologies into the Federal marketplace and, when applicable, into
the private sector. The assisted acquisition services provided by agencies such as GSA and DOI
are the perfect solution to the dilemma: Federal agencies who wish to spend non-SBIR/STTR
funds for Phase III work can enter into an interagency agreement to obtain a servicing agency’s
support to award and manage contracts on their behalf, allowing the requesting agencies to
devote their own contracting resources to meeting the required Phases I and II missions.
Servicing agency support in awarding Phase III contracts has been critical to providing
innovative technology to assist DoD’s mission and in continuing to grow an innovative industrial
base of small businesses capable of providing such solutions.

However, servicing agencies currently operate under an SBA legal opinion and language
in the SBIR/STTR Policy Directive. As, such explicit language in the Small Business Act!*
would allay the concern of agencies that are uncertain about the authority for a non-participating
Federal agency to provide SBIR and STTR assisted acquisition support or are unaware of SBA’s
legal opinion and directive. In addition, such an authorization would encourage innovation on
the part of agencies and small businesses because these entities would recognize that there is an
acquisition solution in place to translate ideas into action. Furthermore, having a shared service
through assisted acquisition for conducting SBIR and STTR procurements would ensure that
both SBIR and STTR participating agencies and small businesses have access to needed
acquisition expertise.

As such, GSA is proposing to amend the Small Business Act to directly authorize
assisted acquisition services under SBIR and STTR to bolster the participation and confidence of
small businesses and agencies under these programs, ensuring that participating agencies have
the support they need to accomplish all phases of SBIR and STTR. Since other Federal agencies

14 15U.S.C. § 638
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can already make phase III awards, the proposed legislative text also ensures those Federal
agencies will have the same opportunity to use an assisted acquisition service provider in making
phase III awards.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: This proposal was previously submitted for consideration by the
116th and 117th Congresses.

Changes to Existing Law: This proposal would amend section 9 of the Small Business Act (15
U.S.C. § 638) by adding at the end the following:

TITLE 15, UNITED STATES CODE

L A

§638. Research and development

EE A S

(cce) Assistance With SBIR and STTR Awards.

(1) Assistance for participating agencies.

Each Federal agency required by this section to conduct an SBIR program or STTR
program may request and accept assistance from another Federal agency to award and/or
administer a funding agreement to a small business concern under the SBIR or STTR
program.

(2) Assistance for phase III awards.

Any Federal agency may request and accept assistance from another Federal agency to
award and/or administer a phase III funding agreement to a business concern under the
SBIR or STTR program.
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STANDARDIZING AUTHORITIES BETWEEN DEFENSE AND CIVILIAN AGENCIES

44



SEC. . PROVIDING BEST VALUE THROUGH THE MULTIPLE AWARD SCHEDULE
PROGRAM.

(a) COMPETITIVE PROCEDURES. — Section 152(3) of'title 41, United States Code, is
amended by—
(1) striking subparagraph (B); and
(2) inserting the following new subparagraph:
“(B) contracts and orders under such program result in the award of best
value products and services for the Federal Government;”.
(b) CONFORMING AMENDMENTS. — Section 3012(3) of'title 10, United States Code, is
amended by—
(1) striking subparagraph (B); and
(2) inserting the following new subparagraph:
“(B) contracts and orders under such program result in the award of best
value products and services for the Federal Government;”.
[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]
Section-by-Section Analysis
This legislative proposal would update the 1984 statutory standard for the U.S. General
Services Administration (GSA) Multiple Award Schedule (MAS) program. Specifically, “lowest
overall cost alternative” would be updated with a plain-language “best value” standard to provide
clarity for acquisition stakeholders. “Best value,” as defined by the Federal Acquisition
Regulation (FAR) 2.101, “means the expected outcome of an acquisition that, in the
Government's estimation, provides the greatest overall benefit in response to the requirement.”
The current “lowest overall cost alternative” standard is sometimes inaccurately equated
with “lowest price.” Plainly, “price” is simply the price, but “lowest overall cost alternative”
includes consideration of price as well as administrative costs, etc. The proposed amendments

would provide clarity for federal agencies and industry and align with Congressional mandates
for acquisition to place less emphasis on price and more emphasis on best value. “Best value”
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also reflects the current realities of how ordering activities use the GSA MAS program per its
ordering procedures in the FAR.'> Putting the GSA MAS program on a level playing field with
other acquisition procedures would expand opportunities for small businesses in the GSA MAS
program, increase competition, and help GSA better fulfill public policy objectives that
contribute to the price of a product or service, particularly in terms of supply chain risk
management.

Background

GSA’s MAS program is the Government’s most-used contracting vehicle for acquiring
commercial products and services. It offers federal agencies a simplified process for acquiring
over 28 million commercial products and services offered by more than 14,000 contractors, over
80% of which are small businesses. It accounted for more than 6 percent of all federal contract
dollars, with $51 billion spent through the program in fiscal year 2024.'°

GSA awards contracts with five-year base terms and multiple option periods that can
extend a contract for up to 20 years under the GSA MAS program. It establishes the terms and
conditions, which include approved products and services, relevant contract clauses and
provisions, and ceiling prices. Federal agencies and other eligible users place orders directly
with the contractors in accordance with the streamlined competitive procedures at FAR subpart
8.4.

The Competition in Contracting Act of 1984 (“CICA”) established competitive
procedures that continue to serve as the bedrock of the Federal Acquisition System. CICA
stipulated that the GSA MAS program satisfies those competition requirements if—

(A) participation in the program has been open to all responsible sources; and
(B) orders and contracts under those procedures result in the lowest overall cost
alternative to meet the needs of the Federal Government.!”

The “lowest overall cost alternative” standard applies to “orders and contracts,” which
includes the GSA MAS contracts between GSA and the contractor and subsequent orders placed

by agencies against those contracts.

Outdated Emphasis on Price

When CICA was enacted in 1984, the GSA MAS program was centered on products,
often built to federal specifications, so a product’s price was usually its differentiating factor and,
accordingly, GSA MAS procedures that implemented CICA were geared toward capturing a
contractor’s lowest price. The modern acquisition system, built on the foundation laid by CICA,
evolved over nearly four decades through further statutory reform, such as the Federal

15 See FAR 8.404(d).
16 GSA has delegated authority to procure medical supplies to the Department of Veterans Affairs (VA) under the VA Federal
Supply Schedules Program. The figures in this proposal do not include the VA program.
17 41 U.S.C. 152(3).
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Acquisition Streamlining Act of 1994 (FASA) (Pub. L. 103-355) and the resulting
procedures in FAR part 12, which aim to “establish policies more closely resembling those
of the commercial marketplace.” Additionally, Congress began to place less emphasis on
price, where appropriate, and emphasize, for example, “best value” as the Government’s
preferred acquisition objective.!®

In 2016, GSA launched the Transactional Data Reporting (TDR) pilot as an
alternative way of ensuring GSA MAS contracts result in the “lowest overall cost
alternative.” The TDR pilot requires participating contractors to report transactional data
(such as prices paid) from GSA MAS orders instead of complying with the legacy pricing
requirements. To date, the TDR pilot has resulted in better prices, lower reporting burdens,
and more robust small business participation.

However, GSA’s MAS pricing procedures are its most burdensome information
collections under the Paperwork Reduction Act of 1995 (44 U.S.C. 3501, et seq.), with
public reporting costs estimated to be a combined $130 million a year as of 2022.!° GSA
MAS contractors claim that these requirements increase their administrative costs, which
leads them to charge the Government higher prices. Burdensome pricing procedures—the
legacy pricing procedures in particular—also pose a barrier to entry for small businesses to
the federal marketplace and can hinder GSA’s ability to add new products and services to
GSA MAS when agencies need them. Finally, contractors also single out the legacy
procedures as among the most complicated and burdensome requirements in federal
contracting.

Order-level Competition

GSA MAS contracts are awarded to responsible sources and the orders against them
are placed in a highly competitive environment guided by regulatory ordering procedures
and fueled by a suite of e-tools that connect buyers and sellers. It is at the order level where
agencies customize acquisition strategies to meet their specific mission needs and
objectives, such as how buyers define how the product or service will be used, set an
appropriate small business usage strategy, identify necessary cybersecurity measures, set
delivery timeframes, and customize other technical requirements. GSA’s efforts at the
contract-level ensure that buyers are getting a fair and reasonable price, but order-level
competition is where the Government gets its best value.

Delivering Best Value

18 Examples include sections 813, 814, and 892 of the National Defense Authorization Act (NDAA) for Fiscal Year
(FY) 2017 (Pub. L. 114-328) and sections 822, 832, 882, and 1002 of the FY 2018 NDAA (Pub. L. 115-91).

19 As part of the most recent Office of Management and Budget (OMB) approvals for the information collections
associated with the legacy pricing procedures (OMB control number 3090-0235; 77 FR 15370) and TDR pilot
(OMB control number 3090-0306; 87 FR 51418) in 2022, GSA estimated the annual reporting burdens to be $117.8
million for the legacy pricing procedures and $13.3 million for the TDR pilot. This information collection approval
expires on 1/31/2026 47



GSA is already working within the existing statutory framework to ensure that the
GSA MAS program provides best value products and services. However, the anachronistic
“lowest overall cost alternative” standard, and varying interpretations of its meaning, are
limiting the Government’s ability to fully embrace 21st century practices that align with
recent Congressional action. Even the FAR, which in section 1.102(a) states the “vision for
the Federal Acquisition System is to deliver on a timely basis the best value product or
service to the customer...” [emphasis added], communicates a more muddled message for
GSA MAS orders by requiring them to result in “best value” and be the “lowest overall cost
alternative.”(FAR 8.404(d)).

The proposed amendments would improve GSA’s ability to better leverage modern
technology, such as data analytics and artificial intelligence, and provide more value to its
customers while reducing administrative burdens for itself and its contractors. They would
allow the GSA to manage the program holistically, prioritizing activities at the contract
level that best support agencies at the order level.

Budget Implications: The proposal only addresses procurement processes and not
amounts appropriated for the procurement of items or services.

Resubmission Information: This proposal was previously submitted for
consideration by the 118th Congress.

Changes to Existing Law: This proposal would amend section 3012(3)(B) of title 10,
United States Code and section 152(3) of title 41, United States Code. Existing law
proposed to be omitted is shown with strikethreugh markings, new matter is underlined,
and existing law in which no change is proposed is shown in roman:

TITLE 10, UNITED STATES CODE

*kkkk

§3012. Competitive procedures
In this part, the term "competitive procedures" means procedures under which
the head of an agency enters into a contract pursuant to full and open competition.
Such term also includes—
(1) procurement of architectural or engineering services conducted in
accordance with chapter 11 of title 40;
(2) the competitive selection for award of science and
technology proposals resulting from a general solicitation and the peer
review or scientific review (as appropriate) of such proposals;
(3) the procedures established by the Administrator of General
Services for the multiple award schedule program of the General Services
Administration if—
(A) participation in the program has been open to all responsible
sources;

and
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(B) oo e e e g b b s e ]
value to-meet the needs-of the United-States:
(B) contracts and orders under such program result in the

award of best value products and services for the Federal

Government;

(4) procurements conducted in furtherance of section 15 of the Small
Business Act (15 U.S.C. 644) as long as all responsible business concerns that are
entitled to submit offers for such procurements are permitted to compete; and

(5) a competitive selection of research proposals resulting from a general
solicitation and peer review or scientific review (as appropriate) solicited pursuant
to section 9 of the Small Business Act (15 U.S.C. 638).

TITLE 41, UNITED STATES CODE

L A

§152. Competitive procedures

In division C, the term "competitive procedures" means procedures under
which an executive agency enters into a contract pursuant to full and open
competition. The term also includes—

(1) procurement of architectural or engineering services conducted in
accordance with chapter 11 of title 40;

(2) the competitive selection of basic research proposals resulting
from a general solicitation and the peer review or scientific review (as
appropriate) of those proposals;

(3) the procedures established by the Administrator of General
Services for the multiple awards schedule program of the General Services
Administration if—

(A) participation in the program has been open to all responsible
sources;

(B) contracts and orders under such program result in the
award of best value products and services for the Federal
Government;

(4) procurements conducted in furtherance of section 15 of the

Small Business Act (15 U.S.C. 644) as long as all responsible business

concerns that are entitled to submit offers for those procurements are

permitted to compete; and a competitive selection of research proposals
resulting from a general solicitation and peer review or scientific review

(as appropriate) solicited pursuant to section 9 of that Act (15 U.S.C. 638).

49



SEC. ____.INCREASING EFFICIENCY WITH ACQUISITION THRESHOLD PARITY.
(a) MAJOR SYSTEM.—Section 109(b) of title 41, United States Code, is amended—
(1) in paragraph (1)—
(A) by striking “$75,000,000 (based on fiscal year 1980 constant
dollars)’” and inserting ‘“$275,000,000 (based on fiscal year 2024 dollars)’’; and
(B) by striking ‘“$300,000,000 (based on fiscal year 1980 constant
dollars)’’ and inserting ‘*$1,300,000,000 (based on fiscal year 2024 dollars)’’;
and
(2) in paragraph (2), by striking ‘“$750,000 (based on fiscal year 1980 constant
dollars)’” and inserting ‘‘$2,000,000 (based on fiscal year 2024 dollars)’’.
(b) USE OF PROCEDURES OTHER THAN COMPETITIVE PROCEDURES.—Section 3304(e)(1)
of title 41, United States Code, is amended—
(1) by striking *“$10,000,000° each place it appears and inserting
£“$100,000,000°’;
(2) by striking “$50,000,000°" each place it appears and inserting
“$500,000,000°’; and
(3) in subparagraph (B)(i), by striking ‘*$500,000°” and inserting ‘$10,000,000"".
(c) MODIFICATIONS TO SUBMISSIONS OF COST OR PRICING DATA.—Section 3502(a) of title
41, United States Code, is amended—
(1) in paragraph (1)—
(A) by striking ‘2018’ each place it appears and inserting “2026°’;
(B) in subparagraph (A), by striking ‘“$2,000,000°” and inserting

€“$10,000,000°’; and
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(C) in subparagraph (B), by striking 15 “*$750,000°” and inserting
“$2,000,000°’;
(2) in paragraph (2)—
(A) in subparagraph (A), by striking *“$2,000,000°” and inserting
£“$10,000,000°’;
(B) in subparagraph (B), by striking ‘“$750,000” and inserting
“$2,000,000’’; and
(C) in subparagraph (C), by striking ‘‘$750,000°” and inserting
“$2,000,000’’; and
(3) in paragraph (3), by striking ‘‘chapter and—’" and all that follows and
inserting the following: ‘‘chapter and—
‘(1) in the case of a prime contract entered into after June 30,
2026, the price of the subcontract is expected to exceed $10,000,000; or
““(ii) in the case of a prime contract entered into on or before June
30, 2026, the price of the subcontract is expected to exceed $2,000,000.”’.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This legislative proposal would increase certain procurement thresholds in title 41 to
match recent increases to corresponding thresholds in title 10 that were made by section 1804 of
the National Defense Authorization Act (NDAA) for Fiscal Year (FY) 2026 (Pub. L. 119-60,
enacted December 18, 2025). The resulting parity between titles 10 and 41 would increase
efficiency in the federal acquisition system.

FY26 NDAA section 1804 increased dollar thresholds in title 10 relating to the
applicability of procurement procedures for major systems; the use of procedures other than
competitive procedures; and submissions of cost or pricing data. Title 41 also contains similar
provisions, but the corresponding dollar thresholds were not increased by the FY26 NDAA.
Section 1804(d) also increased the dollar thresholds for major defense acquisition programs, but
there are no corresponding provisions in title 415.1



Congress saw fit to increase these dollar thresholds in title 10 because they had not kept
up with inflation, resulting in overly restrictive procedures that led to inefficient procurement
practices. This rationale also applies to the corresponding procedures in title 41, and not raising
the applicable dollar thresholds in title 41 leaves civilian agencies with an overly restrictive
procurement system. Additionally, the bifurcation of warfighting and civilian agency dollar
thresholds impedes the Government from operating as a single entity, which becomes
problematic when defense agencies enlist civilian agencies to acquire mission essential solutions.
For example, the General Services Administration (GSA) routinely performs assisted
acquisitions on behalf of the Department of War.

The remainder of this Section-by-Section Analysis demonstrates the widening gulf
between the dollar thresholds in titles 10 and 41 for major systems; the use of procedures other
than competitive procedures; and submissions of cost or pricing data.

Major System

This proposal would update the dollar thresholds at 41 U.S.C. 109 to match the recently
increased thresholds at 10 U.S.C. 3041.2° Both sections provide criteria for when a procurement
qualifies as a “major system,” which triggers enhanced management oversight, planning, and
control throughout its life cycle, as opposed to more streamlined processes used for smaller or
lower-risk procurements.

10 U.S.C. 3041 and 41 U.S.C. 109 establish corresponding dollar thresholds that trigger
heightened acquisition oversight and requirements for major systems. Both sections define
“major system” as a combination of elements that will function together to produce the
capabilities required to fulfill a mission need. Both sections note the elements include hardware,
equipment, software, or a combination of those elements, but do not include construction or
other improvements to real property. Both sections also establish additional criteria for systems
to qualify as major systems, although the dollar thresholds for each have diverged as a result of
section 1804(a) of the FY26 NDAA:

System/Threshold 10 U.S.C. 3041(b) 41 U.S.C. 109(b)

A Department of War system is a major system if:

Research, development, test, | Exceed $275 million Exceed $75 million
and evaluation expenditures: | (FY 2024 constant dollars) (FY 1980 constant dollars)
Total expenditures: Exceed $1.3 billion Exceed $300 million

(FY 2024 constant dollars) (FY 1980 constant dollars)

20 These changes are also included in section 5(a) of H.R. 4123, FIT Procurement Act, as amended.
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A Civilian Agency system is a major system if:

Total Expenditures Exceed the greater of:
(1) $2,000,000 (FY 2024
constant dollars) or

(2) OMB Circular A-109

threshold.

Exceed the greater of:
(1) $750,000 (FY 1980
constant dollars) or

(2) OMB Circular A-109
threshold.

Section (a) of the proposed legislative text would increase the thresholds at 41 U.S.C. 109(b) to
match those at 10 U.S.C. 3041(b).

Use of Procedures Other Than Competitive Procedures

This proposal would update the dollar thresholds at 41 U.S.C. 3304(e) to match the
recently increased thresholds at 10 U.S.C. 3204(e). Both sections provide exceptions for when
the Government can make a purchase without having provided multiple contractors a chance to
compete for the procurement. A contracting officer that wants to use one of those exceptions to
has to prepare a written justification and obtain approval — called a justification and approval
(J&A) — that then may need additional approvals, depending on the dollar amount of the
procurement:

Approval Tier/Official

10 U.S.C. 3204(e)(1)(B)

41 U.S.C. 3304(e)(1)(B)

Competition Advocate

approval is needed for contracts:

Exceeding $10,000,000 but
equal to or less than
$100,000,000

Exceeding $500,000 but
equal to or less than
$10,000,000

Head of Procuring Activity

approval is needed for contracts:

Exceeding $100,000,000 but
equal to or less than
$75,000,000

Exceeding $10,000,000 but
equal to or less than
$50,000,000

Senior Procurement Executive
approval is needed for contracts:

Exceeding $500,000,000

Exceeding $50,000,000

Section (b) of the proposed legislative text would increase the thresholds at 41 U.S.C.
3304(e)(1)(B) to match those at 10 U.S.C. 3204(e)(1)(B).

Modifications to Submissions of Cost or Pricing Data

This proposal would update the dollar thresholds at 41 U.S.C. 3502(a) to match the
recently increased thresholds at 10 U.S.C. 3702(a).?! Both sections establish cost accounting
standards (CAS) for federal contractors and the dollar thresholds under subsection (a) in each

?! These changes are also included in section 5(b) of H.R. 4123, FIT Procurement Act, as amended.
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section determine when CAS applies:

Procurement Action

10 U.S.C. 3702(a)

41 U.S.C. 3502(a)

An offer for a prime contract
to be entered into using
procedures other than sealed
bidding shall submit cost and
pricing data before award if
the contract is:

Expected to exceed
$10,000,000 (award after
June 30, 2026) and only one
bid is expected.

Expected to exceed
$2,000,000 (award after June
30,2018)

Expected to exceed
$2,000,000 (award on or
before June 30, 2026) and
only one bid is expected.

Expected to exceed $750,000
(award on or before June 30,
2018)

A contractor is required to
submit cost or pricing data
before the pricing of a change
or modification to the contract
if the price adjustment is:

Expected to exceed
$10,000,000

Expected to exceed
$2,000,000 (after June 30,
2018)

Expected to exceed $750,000
(on or before June 30, 2018)

An offeror for a subcontract
(at any tier) under an
applicable contract shall be
required to submit cost or
pricing data before the award
of the subcontract if the prime
contractor and each higher-
tier subcontractor have been
required to make available
cost or pricing data and:

The price of the subcontract is
expected to exceed
$10,000,000 (under prime
contracts entered into after
June 30, 2026)

Price expected to exceed
$2,000,000 (under prime
contracts entered into after
June 30, 2018)

The price of the subcontract is
expected to exceed
$2,000,000 (under prime
contracts entered into on or
before June 30, 2026)

Price expected to exceed
$750,000 (under prime
contracts entered into on or
before June 30, 2018)

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: This is the first time this proposal has been submitted.

Changes to Existing Law: This proposal would amend sections 109(b), 3304(¢e), and 3502(a) of
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title 41, United States Code. Existing law proposed to be omitted is shown with strikethreugh
markings, new matter is underlined, and existing law in which no change is proposed is shown in
roman:

TITLE 41, UNITED STATES CODE

ok k%

§109. Major system

(a) IN GENERAL.-In this subtitle, the term "major system" means a combination of elements
that will function together to produce the capabilities required to fulfill a mission need. These
elements may include hardware, equipment, software, or a combination of hardware, equipment,
and software, but do not include construction or other improvements to real property.

(b) SYsTEM DEEMED TO BE MAJOR SYSTEM.-A system is deemed to be a major system if-

(1) the Department of Defense is responsible for the system and the total expenditures for
research, development, testing, and evaluation for the system are estimated to exceed

$75,000,000-(based-onfiseal-year 1980-constant-doHars) $275,000,000 (based on fiscal year
2024 dollars) or the eventual total expenditure for procurement exceeds $360;000,000-(based
on-fiseal-year 1980-constant-doHars) $1,300,000,000 (based on fiscal year 2024 dollars);

(2) a civilian agency is responsible for the system and total expenditures for the system are
estimated to exceed the greater of-$756,000-(based-onfiseal-yvear 1980-constant-doHars)
$2,000,000 (based on fiscal year 2024 dollars) or the dollar threshold for a major system
established by the agency pursuant to Office of Management and Budget (OMB) Circular A—
109, entitled "Major Systems Acquisitions"; or

(3) the head of the agency responsible for the system designates the system a major system.

§3304. Use of noncompetitive procedures

LR L

(e) JUSTIFICATION FOR USE OF NONCOMPETITIVE PROCEDURES.-

(1) PREREQUISITES FOR AWARDING CONTRACT.-Except as provided in paragraphs (3) and (4),
an executive agency may not award a contract using procedures other than competitive
procedures unless-

(A) the contracting officer for the contract justifies the use of those procedures in writing
and certifies the accuracy and completeness of the justification;
(B) the justification is approved, in the case of a contract for an amount-

(1) exceeding $566;060 $10.000,000 but equal to or less than $16,666,600
$100,000.000, by the advocate for competition for the procuring activity (without further
delegation) or by an official referred to in clause (ii) or (iii);

(1) exceeding $1+05060;660 $100,000.,000 but equal to or less than $50;060,000
$500.000,000, by the head of the procuring activity or by a delegate who, if a member of
the armed forces, is a general or flag officer or, if a civilian, is serving in a position in
which the individual is entitled to receive the daily equivalent of the maximum annual rate
of basic pay payable for level IV of the Executive Schedule (or in a comparable or higher
position under another schedule); or
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(iii) exceeding $56;660;060 $500,000,000, by the senior procurement executive of the
agency designated pursuant to section 1702(c) of this title (without further delegation);
and

(C) any required notice has been published with respect to the contract pursuant to section
1708 of this title and the executive agency has considered all bids or proposals received in
response to that notice.

(2) ELEMENTS OF JUSTIFICATION.-The justification required by paragraph (1)(A) shall
include-

(A) a description of the agency's needs;

(B) an identification of the statutory exception from the requirement to use competitive
procedures and a demonstration, based on the proposed contractor's qualifications or the
nature of the procurement, of the reasons for using that exception;

(C) a determination that the anticipated cost will be fair and reasonable;

(D) a description of the market survey conducted or a statement of the reasons a market
survey was not conducted;

(E) a listing of any sources that expressed in writing an interest in the procurement; and

(F) a statement of any actions the agency may take to remove or overcome a barrier to
competition before a subsequent procurement for those needs.

(3) JUSTIFICATION ALLOWED AFTER CONTRACT AWARDED.-In the case of a procurement
permitted by subsection (a)(2), the justification and approval required by paragraph (1) may be
made after the contract is awarded.

(4) JUSTIFICATION NOT REQUIRED.-The justification and approval required by paragraph (1)
are not required if-

(A) a statute expressly requires that the procurement be made from a specified source;

(B) the agency's need is for a brand-name commercial product for authorized resale;

(C) the procurement is permitted by subsection (a)(7); or

(D) the procurement is conducted under chapter 85 of this title or section 8(a) of the Small
Business Act (15 U.S.C. 637(a)).

(5) RESTRICTIONS ON EXECUTIVE AGENCIES.-
(A) CONTRACTS AND PROCUREMENT OF PROPERTY OR SERVICES.-In no case may an
executive agency-

(1) enter into a contract for property or services using procedures other than competitive
procedures on the basis of the lack of advance planning or concerns related to the amount
available to the agency for procurement functions; or

(1) procure property or services from another executive agency unless the other
executive agency complies fully with the requirements of this division in its procurement
of the property or services.

(B) ADDITIONAL RESTRICTION.-The restriction set out in subparagraph (A)(ii) is in
addition to any other restriction provided by law.
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§3502. Required cost or pricing data and certification

(a) WHEN REQUIRED.-The head of an executive agency shall require offerors, contractors, and
subcontractors to make cost or pricing data available as follows:

(1) OFFEROR FOR PRIME CONTRACT.-An offeror for a prime contract under this division to be
entered into using procedures other than sealed-bid procedures shall be required to submit cost
or pricing data before the award of a contract if-

(A) in the case of a prime contract entered into after June 30, 2648 2026, the price of the
contract to the Federal Government is expected to exceed $2;606,606 $10,000,000; and

(B) in the case of a prime contract entered into on or before June 30, 2648 2026, the price
of the contract to the Federal Government is expected to exceed $756;606 $2.000.000.

(2) CONTRACTOR.-The contractor for a prime contract under this division shall be required to
submit cost or pricing data before the pricing of a change or modification to the contract if-

(A) in the case of a change or modification made to a prime contract referred to in
paragraph (1)(A), the price adjustment is expected to exceed $2;606;660 $10,000,000;

(B) in the case of a change or modification made to a prime contract that was entered into
on or before June 30, 2648 2026, and that has been modified pursuant to subsection (f), the
price adjustment is expected to exceed $756;666 $2.000,000; and

(C) in the case of a change or modification not covered by subparagraph (A) or (B), the
price adjustment is expected to exceed $756;606 $2.000.000.

(3) OFFEROR FOR SUBCONTRACT.-An offeror for a subcontract (at any tier) of a contract
under this division shall be required to submit cost or pricing data before the award of the
subcontract if the prime contractor and each higher-tier subcontractor have been required to
make available cost or pricing data under this chapter and-

(A

(1) in the case of a prime contract entered into after June 30, 2026, the price of the

subcontract is expected to exceed $10.000.000; or
(ii) in the case of a prime contract entered into on or before June 30, 2026, the price of
the subcontract is expected to exceed $2.000.000.
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(4) SUBCONTRACTOR.-The subcontractor for a subcontract covered by paragraph (3) shall be
required to submit cost or pricing data before the pricing of a change or modification to the
subcontract if-

(A) in the case of a change or modification to a subcontract referred to in paragraph

(3)(A) or (B), the price adjustment is expected to exceed $2,000,000; and

(B) in the case of a change or modification to a subcontract referred to in paragraph

(3)(C), the price adjustment is expected to exceed $750,000.
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SEC. ____. CONFORMING INCREASE OF LIMITATION ON FEE FOR
ARCHITECTURAL AND ENGINEERING SERVICES
(a) Section 3322(b) of title 10, United States Code, is amended by striking “6 percent”
and inserting “10 percent”.

(b) Section 3905(b)(3) of title 41, United States Code, is amended by striking "6 percent" and
inserting "10 percent".

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text would amend existing law.]

Section-by-Section Analysis

The purpose of this legislative proposal is to increase the limitation on fees for
architectural and engineering (A/E) services for executive agencies from 6 percent to 10 percent.
This will provide executive agencies parity with the 10 percent limitation on A/E services
provided to the Army, Navy, and Air Force per section 2881 of the National Defense
Authorization Act (NDAA) for Fiscal Year 2024.22 Consistency is needed for the rest of the
Federal Government to accommodate the complexity of modern construction projects and carry
out President Trump’s policy for federal civic architecture.

Background

The current 6% A/E fee limitation at 41 U.S.C. 3905(b)(3) was incorporated in the
Federal Property and Administrative Services Act of 1949,2® although a similar fee limitation
originated in Acts enacted as far back as 1939.2* This limitation has been implemented in the
Federal Acquisition Regulation section 15.404-4(c)(4)(1)(B), which states, “[f]or architect-
engineer services for public works or utilities, the contract price or the estimated cost and fee for
production and delivery of designs, plans, drawings, and specifications shall not exceed 6 percent
of the estimated cost of construction of the public work or utility, excluding fees.”?®

In December 2023, section 2881 of the FY 2024 NDAA established a 10% fee limitation
for architectural and engineering services procured by military departments (i.e. the Army, Navy,

2 pyb. L. 118-31, div. A, title XXVIIL, §2881, Dec. 23, 2023.
23 pub. L. 81-152, Ch. 288, 63 Stat. 395, §304(b) (June 30 1949).

241939 Public Law 76th CONG., 1st SESS.-CH. 87 - APR 25, 1939, 53 STAT., 591; Aug, 7, 1939, 76th CONG.,
Ist SESS., ch. 511, § 2, 53 Stat.

25 48 CFR 15.404(c)(4)(i)(B)
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and Air Force).
Rationale

Industry has long argued that this fee limitation does not reflect the realities of today’s
construction projects, which have grown in complexity since the first 6% fee limitation was
established in 1939 during the build-up for World War II. The Department of Defense, in its final
rule implementing the new 10% fee limitation in the Defense Federal Acquisition Regulation
Supplement on June 27, 2024, noted:

This increase will allow architect and engineering entities, with particular benefit
to those with smaller contracts, to cover labor, overhead, indirect, and other direct
cost increases since the 6 percent rate was put in place over 80 years ago on
contracts for producing and delivering designs, plans, drawings, and specifications.
The increase will also benefit architect and engineering entities with contracts for
producing and delivering designs, plans, drawings, and specifications for large
horizontal and complex vertical construction projects. While costs have increased
for architects and engineers, construction costs have increased more dramatically,
which results in a higher cost limit...The implementation of this rule will increase
the amount the Government will pay for contracts that include producing and
delivering designs, plans, drawings, and specifications. However, this rule may also
encourage more architect and engineering entities to submit proposals for DoD
contracts.?®

However, the rest of the Federal Government is still hampered by the 6% A/E fee
limitation. Increasing this fee limitation to 10% will benefit the rest of the Federal Government
for the same reasons it benefits the Department of Defense.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: OMB most recently submitted a similar proposal in 2025 for
consideration by the 119th Congress. The proposal was not enacted.

Changes to Existing Law: This proposal would amend 3322(b) of title 10, United States and
3905(b) of title 41, United States Code. Existing law proposed to be omitted is shown with
strikethrough markings, new matter is underlined, and existing law in which no change is
proposed is shown in roman:

TITLE 10, UNITED STATES CODE

L I I

2689 FR 53502
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§3322. Cost contracts

EE A S

(b) Cost-plus-a-fixed-fee Contracts.—The fee for performing a cost-plus-a-fixed-fee contract
for experimental, developmental, or research work may not be more than 15 percent of the
estimated cost of the contract, not including the fee. The fee for performing a cost-plus-a-fixed-
fee contract for architectural or engineering services for a public work or utility plus the cost of
those services to the contractor may not be more than 10 percent 6-pereent of the estimated cost
of that work or project, not including fees. The fee for performing any other cost-plus-a-fixed-fee
contract may not be more than 10 percent of the estimated cost of the contract, not including the
fee. Determinations under this subsection of the estimated costs of a contract or project shall be
made by the head of the agency at the time the contract is made.

L A

TITLE 41, UNITED STATES CODE

§3905. Cost contracts

(a) CoST-PLUS-A-PERCENTAGE-OF-COST CONTRACTS DISALLOWED.—The cost-plus-a-
percentage-of-cost system of contracting shall not be used.
(b) CosT-PLUS-A-FIXED-FEE CONTRACTS.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and (3), the fee in a cost-plus-a-
fixed-fee contract shall not exceed 10 percent of the estimated cost of the contract, not
including the fee, as determined by the agency head at the time of entering into the contract.

(2) EXPERIMENTAL, DEVELOPMENTAL, OR RESEARCH WORK.—The fee in a cost-plus-a-fixed-
fee contract for experimental, developmental, or research work shall not exceed 15 percent of
the estimated cost of the contract, not including the fee.

(3) ARCHITECTURAL OR ENGINEERING SERVICES.—The fee in a cost-plus-a-fixed-fee contract
for architectural or engineering services relating to any public works or utility project may
include the contractor's costs and shall not exceed 10 é-percent of the estimated cost, not
including the fee, as determined by the agency head at the time of entering into the contract, of
the project to which the fee applies.

(c) NOTIFICATION.—AII cost and cost-plus-a-fixed-fee contracts shall provide for advance
notification by the contractor to the procuring agency of any subcontract on a cost-plus-a-fixed-
fee basis and of any fixed-price subcontract or purchase order which exceeds in dollar amount
either the simplified acquisition threshold or 5 percent of the total estimated cost of the prime
contract.

(d) RIGHT TO AUDIT.—A procuring agency, through any authorized representative thereof, has
the right to inspect the plans and to audit the books and records of a prime contractor or
subcontractor engaged in the performance of a cost or cost-plus-a-fixed-fee contract.
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SEC.___. CONSUMPTION-BASED SOLUTIONS PARITY.

Chapter 39 of title 41, United States Code, is amended by adding at the end the following
new section:

“§3907. Authority to acquire consumption-based solutions

“(a) AUTHORITY.—The head of an executive agency may acquire services through
consumption-based solutions.

“(b) GUIDANCE REQUIRED.—The Federal Acquisition Regulatory Council shall amend
the Federal Acquisition Regulation to implement the authority under subsection (a), including
creating a new subcategory of services in the Federal Acquisition Regulation, entitled
*Consumption-based solutions', that—

“(1) is any combination of hardware, equipment, software, labor, or services that
together provides a seamless capability;

“(2) has the ability to be metered and billed based on actual usage;

“(3) has predetermined pricing at fixed-price units;

“(4) requires the awardee to notify the contracting officer when consumption
under the contract reaches 75 percent and 90 percent of the funded amount, respectively,
of the contract; and

“(5) treats modifications to a contract entered into under the authority established
in subsection (a) to add new features or capabilities in an amount less than or equal to 25
percent of the total value of such contract, as originally awarded, as procurements made
using competitive procedures for the purposes of division C of subtitle I of this title (as

defined in section 152 of this title).
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“(c) FUNDING.—Amounts authorized to be appropriated for acquisitions using the
authority under subsection (a)—

“(1) may be used for expenses for—
“(A) research, development, test and evaluation;
“(B) procurement;
“(C) production;
“(D) modification; and
“(E) operation and maintenance; and

“(2) may be used to enter into incrementally funded contracts or other

agreements, including advanced payments.

“(d) CONSUMPTION-BASED SOLUTION DEFINED.—In this section, the term ‘consumption-
based solution' means a model under which a service is provided to the Federal Government and
may utilize any combination of software, hardware or equipment, data, and labor or services that
provides a capability that is metered and billed based on actual usage at fixed-price units.

“(e) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to prohibit the
use of the authority created under this section in combination with another contract type provided
for under the Federal Acquisition Regulation.".

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

Procurement on a consumption basis is the practice of paying for only what is used.
Consumption-based procurement is a commercial sector best practice that became popular with
“as-a-service” offerings such as cloud computing and software, although this “as-as-service”

model is expanding beyond IT to other sectors.

This legislative proposal would extend consumption-based solutions acquisition
procedures authorized under title 10 by section 16§25 of the National Defense Authorization Act



(NDAA) for Fiscal Year (FY) 2026 (Pub. L. 119-60, enacted December 18, 2025) to other
executive agencies under title 41. The resulting parity between titles 10 and 41 would increase
efficiency in the federal acquisition system.

Background

Technological innovation is increasingly providing virtual solutions to mission essential
needs. The world is moving from buying software on discs and storing data on local servers to
acquiring solutions that are hosted and customized remotely. This evolution has added use of the
Internet and its related applications to the list of operational essentials for commerce,
governance, and everyday life.

Certain essentials, like water and electricity, are typically paid for in arrears after the user
has consumed what it needs and the provider can calculate the exact cost of what was used. This
procurement on a consumption basis is operationally critical because purchasing discrete
amounts in advance limits mission capacity. For example, electricity is not purchased in fixed
amounts based on projected use since doing so would limit electrical capacity in times of
unforeseen surges in demand. Excess capacity can be purchased or overage fees can be paid to
ensure supply for extraordinary demand, but doing so is suboptimal when flexible and fiscally-
sensible consumption-based models exist.

Internet-fueled applications are increasingly purchased on a consumption basis in the
private sector, similar to a utility. Cloud computing solutions—the practice of storing data and
running applications on a remote network, as opposed to local servers and personal computers—
are a prominent example of an emerging technology leveraging the consumption-based model.
Cloud-based solutions can be scaled up or down, like a utility, to quickly accommodate an
organization’s fluctuating requirements for applications, bandwidth, and storage capacity, and
thereby support money-saving consumption-based purchasing models.

However, Federal procedures governing the acquisition of modern technology were
written when filing cabinets were the predominant means of storing information. This
procedural misfit results in agencies foregoing consumption-based procurement in favor of
traditional enterprise-wide contracts that obligate funds upfront and have generous allowances to
accommodate usage fluctuations throughout the period of performance.

The Section 809 Panel provided a detailed analysis of needed IT-related acquisition
reforms in Volume 3 of its Final Report to Congress.?” Specifically, Recommendation 43,
“...proposes definitions, processes, contract types, and funding approaches that align with the
new category of consumption-based solutions, acknowledging that modern capabilities are
increasingly a combination of supplies and services that are sold on a consumption basis (e.g.,
cloud services, everything as a service [XaaS]).” (emphasis in the original)?®

27 Section 809 Panel, “Report of the Advisory Panel on Streamlining and Codifying Acquisition Regulations,”
Volume 3 of 3, January 2019, accessed on March 11, 2026, https://discover.dtic.mil/wp-content/uploads/809-Panel-
2019/Volume3/Sec809Panel Vol3-Report Jan2019 part-1_0509.pdf

28 Recommendation 43, Id. at 135.
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The report also showed that the Department of War had billions of dollars in spend that
could be purchased on a consumption basis, while technological developments are adding
urgency to the need for modernized acquisition procedures:

Although the government has many challenges in procuring and properly employing cloud
services to realize value, these consumption-based services are merely the proverbial
canary in the coal mine. With enablers like quantum computing and machine learning,
technology innovation will inevitably continue at an increasing rate, and [DOW] must be
ready to effectively acquire the resultant solutions or risk being outmatched by near-peer
adversaries that do not struggle with archaic acquisition constraints.”

Accordingly, FY21 NDAA Section 834 authorized a pilot for warfighting agencies to test
procuring consumption-based solutions that can be metered and billed based on actual usage and
have predetermined pricing based on fixed price units.** FY26 NDAA Section 1825 then made
permanent the pilot procedures authorized under FY 2021 NDAA section 834.3!

Overview of Proposed Legislative Text

This proposal would adapt the section 1825 authority for title 41 by:

e Expanding the authority to executive agencies and directing rulemaking to the Federal
Acquisition Regulatory Council (FAR Council) and the Federal Acquisition Regulation
(FAR).

e In regards to rulemaking in subsection (b), being less prescriptive about where the new
authority would be placed in the FAR in order to give the FAR Council the ability to
place the authority where it deems appropriate and reorganize the FAR as necessary in
the future.

e Updating the reference for competitive procedures in subsection (b)(5) to use the title 41
equivalent of the title 10 competitive procedures referenced in section 1825.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: This is the first time this proposal has been submitted.
Changes to Existing Law: This proposal would amend chapter 39 of title 41, United States

Code. Existing law proposed to be omitted is shown with strikethrengh markings, new matter is
underlined, and existing law in which no change is proposed is shown in roman:

2 Id. at 145.

30 See William M. (Mac) Thomberry National Defense Authorization Act for Fiscal Year 2021, Pub. L. No. 116-
283, 134 Stat. 3754, §834

31 See National Defense Authorization Act for Fiscal Year 2026, Pub. L. No. 119-60, 139 Stat. 1249, §1825
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TITLE 41, UNITED STATES CODE

EE A S

CHAPTER 39—SPECIFIC TYPES OF CONTRACTS

Sec.

3901. Contracts awarded using procedures other than sealed-bid procedures.
3902. Severable services contracts for periods crossing fiscal years.

3903. Multiyear contracts.

3904. Contract authority for severable services contracts and multiyear contracts.
3905. Cost contracts.

3906. Cost-reimbursement contracts.

3907. Authority to acquire consumption-based solutions.

EE T

§3907. Authority to acquire consumption-based solutions

(a) AUTHORITY.—The head of an executive agency may acquire services through

consumption-based solutions.

(b) GUIDANCE REQUIRED.—The Federal Acquisition Regulatory Council shall amend the

Federal Acquisition Regulation to implement the authority under subsection (a), including

creating a new subcategory of services in the Federal Acquisition Regulation, entitled

“Consumption-based solutions”, that—

(1) is any combination of hardware, equipment, software, labor, or services that
together provides a seamless capability;

(2) has the ability to be metered and billed based on actual usage;

(3) has predetermined pricing at fixed-price units;

(4) requires the awardee to notify the contracting officer when consumption under
the contract reaches 75 percent and 90 percent of the funded amount, respectively, of the
contract; and

(5) treats modifications to a contract entered into under the authority established
in subsection (a) to add new features or capabilities in an amount less than or equal to 25
percent of the total value of such contract, as originally awarded, as procurements made
using competitive procedures for the purposes of division C of subtitle I of this title (as
defined in section 152 of this title).

(¢) FUNDING.—Amounts authorized to be appropriated for acquisitions using the

authority under subsection (a)—

(1) may be used for expenses for—
(A) research, development, test and evaluation;
(B) procurement;
(C) production;
(D) modification; and
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(E) operation and maintenance; and

(2) may be used to enter into incrementally funded contracts or other agreements,
including advanced payments.

(d) CONSUMPTION-BASED SOLUTION DEFINED.—In this section, the term *“consumption-
based solution” means a model under which a service is provided to the Federal Government and
may utilize any combination of software, hardware, or equipment, data, and labor or services that
provides a capability that is metered and billed based on actual usage at fixed-price units.

(e) RULE OF CONSTRUCTION.—Nothing in this section shall be construed to prohibit the
use of the authority created under this section in combination with another contract type provided
for under the Federal Acquisition Regulation.
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SEC. ____. EXPANDED AUTHORITY TO WITHHOLD CONTRACT PAYMENTS

DURING PERIOD OF PENDENCY OF A BID PROTEST
(2) AUTHORITY TO WITHHOLD CERTAIN PAYMENTS.—

(1) PROCEDURES.—Not later than one year after the date of the enactment of this
Act, the Federal Acquisition Regulatory Council shall revise the Federal Acquisition
Regulation to establish procedures for a contracting officer to withhold payment of
covered amounts to an incumbent contractor during the period of pendency resulting
from a bid protest by such incumbent contractor.

(2) FORFEIT.—The procedures developed in accordance with this section shall
provide that payment amounts withheld under paragraph (1) from an incumbent
contractor during a period of pendency resulting from a bid protest by such incumbent
contractor shall be forfeited by the incumbent contractor upon the determination by the
Comptroller General of the United States to dismiss such bid protest based on a lack of
any reasonable legal or factual basis becoming a final determination.

(b) DEFINITIONS.—In this section:

(1) The term “covered amounts” means an amount that is not greater than five
percent of the total amount to be paid to an incumbent contractor but for the withholding
of payment under subsection (a)(1).

(2) The term “covered contract” means a contract entered into by the head of an
executive agency with an incumbent contractor for the procurement of goods or services
during the period of pendency that are the same or substantially similar to goods or
services to be acquired by the head of an agency under the contract previously awarded to

the incumbent contractor.
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(3) The term “final determination”, with respect to the dismissal of a bid protest,
means such dismissal—

(A) was not the subject of a request for reconsideration and the time
period for requesting reconsideration has expired; or

(B) was the subject of a request for reconsideration and the
reconsideration processes for which is completed.

(4) The term “incumbent contractor” means a contractor for a contract with an
executive agency for the acquisition of goods or services by the executive agency that are
the same or substantially similar to goods or services to be acquired by the executive
agency under a new or follow-on contract that is the subject of a bid protest.

(5) The term “period of pendency” means the period of performance under a
contract that was awarded or extended because the head of an executive agency—

(A) received notice of a bid protest submitted by the incumbent contractor
to the Comptroller General of the United States; and

(B) was prohibited from awarding a new contract during the pendency of
such bid protest under section 3553(c) of title 31, United States Code.

[Please note: The “Changes to Existing Law” section below sets out in red-line

format how the legislative text would amend existing law.]

Section-by-Section Analysis

Section 875 of the National Defense Authorization Act for Fiscal Year 2026 authorized

the Department of War to withhold up to 5% of payments due to an incumbent contractor that
has filed a bid protest of a follow-on contracting action that enables the incumbent contractor to
continue performance while the bid protest is adjudicated by the U.S. Government
Accountability Office (GAO).?? This legislative proposal would provide a similar authority for
all executive agencies.

32 Section 875 of the National Defense Authorization Act for Fiscal Year 2026 (Pub. L. 119-60, 139 Stat. 1004)
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Background

The U.S. bid protest system allows preaward and postaward procurement decision
challenges through three distinct venues: the procuring agency, GAO, and the U.S. Court of
Federal Claims (COFC). GAO is the most popular forum for protests, with 1,688 cases received
in fiscal year 2025.3* Its authority was established under the Competition in Contracting Act of
1984 (CICA)** and its mandate is to “provide for the inexpensive and expeditious resolution of
protests,” with the goal of issuing final decisions within 100 days of protest submission.>> GAO
can sustain a protest (i.e. agree with the challenge), deny it, or dismiss it without review. With
few exceptions, a protest can be filed with the GAO for a procurement action at any dollar
value.*®

When a protest is filed with GAO, the procuring agency is prohibited from awarding a
contract for that procurement while the protest is pending.>’ This delay in awarding or
performing a contract under protest is referred to as a CICA stay. While a CICA stay can be
overridden by the head of the procuring activity, it must be based on specific written findings. To
override a CICA stay and award a contract, the head of the procuring activity must document
that “urgent and compelling circumstances which significantly affect the interests of the United
States will not permit waiting for the decision of the Comptroller General.”®

During a CICA stay, the Government must often extend the incumbent contract or award
a bridge contract to the incumbent contractor to maintain service during the protest period. This
has raised concerns by agencies and Congress that contractors whose existing contracts are
ending are filing meritless protests solely to secure an automatic, 100-day extension of their
current work. These concerns are what precipitated section 875 of the FY26 NDAA.

Section 875 addressed these concerns by authorizing the Department of War to withhold
up to 5% of contract payments from incumbent contractors during the pendency of bid protests
they have filed. This authority applies specifically when an incumbent contractor files a protest
with GAO and subsequently receives a contract extension or new award to continue performing
the same or substantially similar work during the protest resolution period. If GAO ultimately
dismisses the bid protest for lacking any reasonable legal or factual basis, the incumbent
contractor forfeits the withheld payments.

33 B-158766, GAO Bid Protest Annual Report to Congress for Fiscal Year 2025, Dec. 12, 2025.
34 Pub. L. No. 98-369, Title VII, 98 Stat. 1175 (1984).
3531 U.S.C. 3554(a)(1)

36 The Federal Acquisition Streamlining Act of 1994, as amended, limits GAO protest authority of task and delivery
orders to over $35 million for DOW orders and $10 million for Civilian Agency orders (see 10 U.S.C. §3406f(2)
and 41 U.S.C. §4106(f)(1) respectively).

731 US.C. § 3553(c)(1).

31 U.S.C. § 3353(c)(2).
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Rationale

While section 875 helps the Department of War combat meritless protests, the same
problematic incentive structure for incumbents leveraging CICA stays also exists at civilian
agencies. In response, this legislative proposal would provide parity across executive agencies.
The proposed legislative text closely mirrors section 875 except it directs the Federal Acquisition
Regulatory Council to update the Federal Acquisition Regulation (FAR)—as opposed to
requiring the Department of War to update its FAR supplement as required by section 875—to
ensure application across all agencies. Otherwise, this proposal would provide the same
mechanism to discourage the strategic use of protests solely to extend existing contracts, while
maintaining the integrity of the bid protest system for contractors with valid legal and factual
challenges to agency procurement decisions.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: This is the first time this proposal has been submitted.

Changes to Existing Law: This proposal does not make changes to existing law.
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SEC.___ . TASK AND DELIVERY ORDER PROTEST THRESHOLD PARITY.
Section 4106(f)(1)(B) of title 41, United States Code, is amended by striking

“valued in excess of $10,000,000” and inserting “, including those awarded under the
multiple awards schedule program of the General Services Administration referred to

in section 152(3) of this title, valued in excess of $35,000,000”.

[Please note: The “Changes to Existing Law” section below sets out in red-
line format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal seeks to standardize the task and delivery order protest dollar
threshold for defense and civilian agencies by raising the civilian agency threshold
from $10 million to equal the defense agency threshold at $35 million.
Standardization is necessary because the current disparity deprives defense agencies
of the benefit of its $35 million threshold when entering into agreements with
civilian agencies to award task and delivery orders against indefinite-delivery
indefinite-quantity (IDIQ) contracts on their behalf. Providing parity for all agencies
will also simplify protest procedures for ordering activities and interested bidders.

Background

The Federal Acquisition Streamlining Act of 1994 (FASA) enacted
procedures for IDIQ contracts.>* Yet, FASA did not provide for protests of defense
and civilian agency task and delivery orders issued under multiple-award IDIQ
contracts, with the exception of those protests alleging that an order increases the
scope, period, or maximum value of an underlying IDIQ contract. However, in 2008,
the Government Accountability Office (GAO) was granted limited jurisdiction to
hear the following protests for task and delivery orders awarded against a multiple
award indefinite-delivery indefinite-quantity contracts:

(A) a protest on the ground that the order increases the
scope, period, or maximum value of the contract under which the
order is issued; or

(B) a protest of an order valued in excess of $10,000,000.%

These criteria applied to defense and civilian agencies and remained into
effect until September 30, 2016, when GAO’s authority expired except for orders

39 Pub. L. No. 103-355, 108 Stat. 3243, 3253, 3264.

40 See National Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, § 843, 122 Stat. 3, 236-39
(codified as amended at 41 U.S.C. § 4106(f)).
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subject to title 10 of the United States Code.*! On December 14, 2016, GAO’s
jurisdiction was reinstated,*> and on December 23, 2016, the title 10 order protest
threshold was raised to $25 million, while the civilian agency threshold under title 41
remained at $10 million.** The title 10 authority was further increased to $35 million
in 2024* while the title 41 threshold remained at $10 million.

Rationale

Raising the civilian agency protest threshold to $35 million will provide parity
for all agencies, thereby simplifying protest procedures for ordering activities and
interested bidders. Moreover, providing a consistent threshold for all agencies will
not negatively impact bidding contractors because of statutory measures in place to
promote competition. Additionally, actions are being taken to enhance debriefings for
unsuccessful bidders in order to provide feedback that will improve their competitive
performance and alleviate the need for some protests.

The bifurcation of the defense and civilian agency thresholds becomes
problematic when defense agencies enlist civilian agencies to acquire mission
essential solutions. For example, the General Services Administration (GSA)
routinely performs assisted acquisitions on behalf of defense agencies yet is subject
to the $10 million protest threshold under title 41 of the United States Code. This
application of GAO jurisdiction is affirmed in GAO bid protest decisions regarding
HP Enterprise Services, LLC’s protest of a task order awarded by GSA under its
ALLIANT IDIQ contract to acquire various IT support services for the Department
of Defense’s Joint Service Provider.®’

Standardizing the task and delivery order threshold would provide benefits
without putting bidders at a competitive disadvantage. First, protest procedures at 41
U.S.C. 4106(f) will still allow interested parties to protest on the ground that the task
or delivery order increases the scope, period, or maximum value of the contract
under which the order is issued. Secondly, 41
U.S.C. 4106(c) will still require agencies to ensure contractors are afforded a fair
opportunity to be considered for the award of task and delivery orders.

41 The original authority (via Pub. L. 110-181) was to sunset 3 years and 120 days after the date of the FY2008
NDAA. This would have been until 2011. In 2011, via Pub. L. 112-81, the sunset was extended to September 30,

42 See Government Accountability Office Civilian Task and Delivery Order Protest Authority Act of 2016, Pub. L.
No. 114-260, 130 Stat. 1361 (codified as amended at 41 U.S.C. § 4106(f)(3)).

43 See National Defense Authorization Act for Fiscal Year 2017, Pub. L. No. 114-328, § 835, 130 Stat. 2000, 2285
(codified as amended at 41 U.S.C. § 4106(%)).

4 See Servicemember Quality of Life Improvement and National Defense Authorization Act for Fiscal Year 2025,
Pub. L. No. 118-159, div. A, title VIII, §885(f), 138 Stat. 2022 (codified as at 10 U.S.C. § 3406(f)).

45 See U.S. Government Accountability Office decision in the matter of HP Enterprise Services, LLC—
Reconsideration, B-413382.3 (January 26, 2017).
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Budget Implications: The proposal only addresses procurement processes and not
amounts appropriated for the procurement of items or services.

Resubmission Information: GSA most recently submitted a similar proposal for
consideration for the FY2020 NDAA. Although the proposal was not enacted, no
deficiencies were identified.

Changes to Existing Law: This proposal would amend section 4106(f) of title 41, United
States Code. Existing law proposed to be omitted is shown with strikethreugh markings,
new matter is underlined, and existing law in which no change is proposed is shown in
roman:

TITLE 41, UNITED STATES CODE

ER R S

§4106. Orders

(a) APPLICATION.-This section applies to task and delivery order contracts entered
into under sections 4103 and 4105 of this title.

(b) ACTIONS NOT REQUIRED FOR ISSUANCE OF ORDERS.-The following actions are
not required for issuance of a task or delivery order under a task or delivery order
contract:

(1) A separate notice for the order under section 1708 of this title or section
8(e) of the Small Business Act (15 U.S.C. 637(e)).

(2) Except as provided in subsection (c¢), a competition (or a waiver of competition
approved in accordance with section 3304(e) of this title) that is separate from that
used for entering into the contract.

(c) MULTIPLE AWARD CONTRACTS.-When multiple contracts are awarded under
section 4103(d)(1)(B) or 4105(f) of this title, all contractors awarded the contracts
shall be provided a fair opportunity to be considered, pursuant to procedures set forth
in the contracts, for each task or delivery order in excess of the micro-purchase
threshold under section 1902 of this title that is to be issued under any of the
contracts, unless-

(1) the executive agency's need for the services or property ordered is of such
unusual urgency that providing the opportunity to all of those contractors would
result in unacceptable delays in fulfilling that need;

(2) only one of those contractors is capable of providing the services or property
required at the level of quality required because the services or property ordered
are unique or highly specialized;

(3) the task or delivery order should be issued on a sole-source basis in the
interest of economy and efficiency because it is a logical follow-on to a task or
delivery order already issued on a competitive basis; or

(4) it is necessary to place the order with a particular contractor to satisfy
a minimum guarantee.
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(d) ENHANCED COMPETITION FOR ORDERS IN EXCESS OF $5,000,000.-In the case of a
task or
delivery order in excess of $5,000,000, the requirement to provide all contractors a
fair opportunity to be considered under subsection (c) is not met unless all such
contractors are provided, at a minimum-
(1) anotice of the task or delivery order that includes a clear statement of
the executive agency's requirements;
(2) areasonable period of time to provide a proposal in response to the notice;
(3) disclosure of the significant factors and subfactors, including cost or
price, that the executive agency expects to consider in evaluating such
proposals, and their relative importance;
(4) in the case of an award that is to be made on a best value basis, a
written statement documenting-
(A) the basis for the award; and
(B) the relative importance of quality and price or cost factors; and

(5) an opportunity for a post-award debriefing consistent with the
requirements of section 3704 of this title.

(e) STATEMENT OF WORK.-A task or delivery order shall include a statement
of work that clearly specifies all tasks to be performed or property to be
delivered under the order.
(f) PROTESTS.-
(1) PROTEST NOT AUTHORIZED.-A protest is not authorized in connection with the
issuance or

proposed issuance of a task or delivery order except for-
(A) a protest on the ground that the order increases the scope, period, or
maximum value of the contract under which the order is issued; or
(B) a protest of an order, including those awarded under the multiple
awards schedule program of the General Services Administration referred to
in section 152(3) of this title, valued-in-exeess-0£$10,000,000 valued in
excess of $35,000,000.

(2) JURISDICTION OVER PROTESTS.-Notwithstanding section 3556 of title 31, the
Comptroller General shall have exclusive jurisdiction of a protest authorized under

paragraph (1)(B).

(g) TASK AND DELIVERY ORDER OMBUDSMAN.-

(1) APPOINTMENT OR DESIGNATION AND RESPONSIBILITIES.-The head of each
executive agency who awards multiple task or delivery order contracts under
section 4103(d)(1)(B) or 4105(f) of this title shall appoint or designate a task and
delivery order ombudsman who shall be responsible for reviewing complaints
from the contractors on those contracts and ensuring that all of the contractors are
afforded a fair opportunity to be considered for task or delivery orders when
required under subsection (c).
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(2) WHO 1S ELIGIBLE.-The task and delivery order ombudsman shall be a
senior agency official who is independent of the contracting officer for the
contracts and may be the executive agency's advocate for competition.
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SEC. ____ . AUTHORITY TO ACQUIRE COMMERCIAL PRODUCTS, COMMERCIAL
SERVICES, OR NONDEVELOPMENTAL ITEMS USING GENERAL
SOLICITATION COMPETITIVE PROCEDURES.

(a) AUTHORITY.—The head of an agency may carry out a program, to be known as a
“commercial solutions opening program”, under which commercial products, commercial
services, or nondevelopmental items may be acquired through a competitive selection of
proposals resulting from a general solicitation and the peer review, technical review, or
operational review (as appropriate) of such proposals.

(b) TREATMENT AS COMPETITIVE PROCEDURES.—Use of general solicitation competitive
procedures for the program under subsection (a) shall be considered to be use of competitive
procedures for purposes of division C of [subtitle I of] title 41, United States Code (as defined in
section 152 of such title) or, chapter 221 of title 10, United States Code, as appropriate.

(c) FOLLOW-ON PRODUCTION AGREEMENTS.—With respect to a product, service, or item
acquired through the competitive procedures described under subsection (a) or section 3458(a) of
title 10, the head of an agency may enter into a follow-on production contract (including a sole
source contract), subject to the approval requirements of section 3304(e) of title 41 or for the
Coast Guard section 3204(e) of title 10 United States Code.

(d) LIMITATIONS.—

(1) Contracts or agreements entered into using the authority under subsection (a)
for an amount exceeding $10,000,000 shall be fixed-price, including fixed-price incentive
contracts, unless a justification is approved by the Chief Acquisition Officer of the

executive agency appointed pursuant to section 1702 of this title.
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(2) Notwithstanding subsection (f)(1), products and services acquired using the
authority under subsection (a) shall be treated as commercial products and commercial
services.

(e) CONGRESSIONAL NOTIFICATION REQUIRED.—

(1) Not later than 45 days after the award of a contract for an amount exceeding
$100,000,000 using the authority in subsection (a), the head of an agency, excluding the
Director of the Central Intelligence Agency, shall notify the Committee on Homeland
Security and Governmental Affairs of the Senate and the Committee on Oversight and
Government Reform of the House of Representatives of such award.

(2) Not later than one year after enactment of this Act, and annually thereafter, the
Director of the Central Intelligence Agency shall notify the House Permanent Select
Committee on Intelligence and the Senate Select Committee on Intelligence of award of
each contract for an amount exceeding $100,000,000 awarded using the authority in
subsection (a) during the preceding year.

(3) Notice of an award under paragraphs (1) or (2) shall include the following:

(A) Description of the commercial product, commercial service, or
nondevelopmental item acquired.

(B) Description of the requirement, capability gap, or potential
technological advancement with respect to which the commercial product,
commercial service, or nondevelopmental item acquired provides a solution or a
potential new capability.

(C) Amount of the contract awarded.

(D) Identification of the contractor awarded the contract.
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(f) DEFINITIONS.—In this section—
(1) The terms "commercial product", "commercial service", "nondevelopmental

nn

item", "component", and "commercial component" have the meanings provided in
sections 103, 103a, 110, 105, and 102, respectively, of title 41.
(2) The term “head of an agency” means the following:
(A) The Secretary of Homeland Security.
(B) The Administrator of General Services.
(C) The Administrator of the National Aeronautics and Space
Administration.
(D) The Director of the Central Intelligence Agency.
(g) REPEAL OF OBSOLETE AUTHORITY.—Section 880 of the National Defense

Authorization Act for Fiscal Year 2017 (Public Law 114-328; 41 U.S.C. 3301 note) is hereby

repealed.

Section-by-Section Analysis

This legislative proposal would provide permanent Commercial Solutions Opening
(CSO) authority for the Department of Homeland Security (DHS) and General Services
Administration (GSA), as the current pilot authority expires on September 30, 2027. The
proposal would also provide permanent authority to the National Aeronautics and Space
Administration (NASA) and the Central Intelligence Agency (CIA) and align the authority with
the Department of War’s permanent CSO authority.*®

CSO Overview

CSO is a unique acquisition mechanism that improves the Government’s access to
commercial solutions by tapping into non-traditional Government contractors. The purpose of
the CSO program is for the Government to access solutions that are either currently only in the
production/commercialization phase (i.e., not yet sold for mass consumption) or adaptations of
existing commercial solutions. Unlike a traditional specification, an agency could identify an

410 U.S.C. 3458
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area of interest where a problem that the agency would like to solve or a technology that it would
like to develop is described. This process eliminates the burdensome and time-consuming
requirement of developing detailed statements of work or performance work statements. It also
gives agencies the freedom to craft more flexible evaluation criteria than those required for
traditional procurements.

CSO promotes competition with a streamlined approach to addressing specific needs for
commercial items. It offers a range of advantages to start-up companies and others who may not
have significant work experience with the Federal Government, including—

e Streamlined solicitations requiring only minimal corporate and technical information,
such as a brief description of the company instead of a multi-page narrative of the
corporate background;

e Fast-track vendor selection timelines;

Simplified contract administration procedures and requirements; and

e Preference for the vendor retaining core intellectual property, as appropriate.

CSO procedures focus on the merit of an idea. Because each proposal is evaluated on its
individual merit, the Government has considerable latitude in determining which of the
submitted proposals it will fund. Instead of evaluating proposals based on tradeoffs or best value,
the Government uses peer review, a process where scientific, technological, or other subject
matter experts within the Government review each proposal against specific selection criteria. As
a result, CSO has improved engagement with non-traditional Government contractors, including
start-up companies, by streamlining acquisition processes and simplifying contract terms. By
opening up the field of competition, the Government and taxpayers benefit from a large pool of
solutions with better cost and performance.

Legislative History

On December 23, 2016, the National Defense Authorization Act (NDAA) for fiscal year
(FY) 2017 authorized CSO pilots for the Department of War (DOW) under section 879* and
DHS and GSA under section 880.** DOW’s CSO pilot was generally limited to contracts not
exceeding $100 million while the DHS and GSA pilot contracts could not exceed $10 million.
All three pilots were set to expire on September 30, 2022.

On August 13, 2018, section 836 of the FY 2019 NDAA separated the definition of
“commercial item” at 41 U.S.C. 103 between “commercial product” and “commercial service.
Section 836 also made conforming edits to several acquisition statutes, including section 880 of
the FY 2017 NDAA, by replacing “innovative commercial items” with “innovative commercial

2949

47 Section 879 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328, 130 Stat. 2312)
48 Section 880 of the National Defense Authorization Act for Fiscal Year 2017 (Pub. L. 114-328, 130 Stat. 2313)

4 Section 836 of the John S. McCain National Defense Authorization Act for Fiscal Year 2019 (Pub. L. 115-232,
132 Stat. 1859)
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products.”® As a result, beginning January 1, 2020, DHS and GSA could no longer acquire
commercial services through their CSO pilots. The change to products effectively nullified those
pilots as the CSO program, by its very nature, is for services. In contrast, the companion edit
made to DOW’s CSO pilot authority used different language, which did not limit the scope of
their pilot to products.

In December 2022, DOW received permanent authority via section 803 of the FY22
NDAA.!

On September 30, 2022, the DHS and GSA pilot authorities were extended until
December 16, 2022 by a continuing resolution.>? On December 23, 2022, the FY23 NDAA
amended the DHS and GSA pilot authorities to extend the pilots until September 30, 2027, allow
commercial products and services, and increase the contract ceiling to $25 million.>

On December 18, 2025, DOW'’s authority was amended to include follow-on production
agreements, remove the requirement for CSOs to be for innovative commercial solutions, allow

use of CSOs for nondevelopmental items, and remove the $100 million contract ceiling.>*

Recommendation

The CSO pilots at DHS and GSA have been successful, demonstrating that those
authorities should become permanent. CSO has proven to be a faster, more efficient procurement
technique that is particularly well suited for reaching non-traditional contractors, particularly
innovative firms and startups. For example, GSA has awarded nine non-FAR based contracts
under its CSO authority, predominantly in FY 2019 before the scope of the pilot was reduced to
only commercial products. Six of the nine contractors (or 67%) had not previously worked with
GSA prior to using CSO procedures, and one contractor (11%) had not previously worked with
the Federal Government. Eight of the nine contractors (89%) appeared to be non-traditional
defense contractors, based upon the definition at DFARS Subpart 202.1. Additionally, GSA
found CSO contracts were awarded 19 days faster on average than comparable FAR-based
contracts.

In addition to permanent CSO authority for DHS and GSA, this proposal would also
align DHS’ and GSA’s authorities with DOW’s authority. GSA is positioned to ramp up use of
awards using CSO procedures and aligning GSA’s authority with its primary client, DOW.
Pursuing a permanent and increased CSO authority would better align with the Secretary of War

30 Section 836(f)(10) of the John S. McCain National Defense Authorization Act for Fiscal Year 2019 (Pub. L. 115~
232, 132 Stat. 1872)

3! Section 803 of the National Defense Authorization Act for Fiscal Year 2022 (Pub. L. 117-81, 135 Stat. 1814)

52 Section 140 of the Continuing Appropriations and Ukraine Supplemental Appropriations Act, 2023 (Pub. L. 117-
180, 136 Stat. 2123)

33 Section 7227(a) of the James M. Inhofe National Defense Authorization Act for Fiscal Year 2023 (Pub. L. 117—
263, 136 Stat. 3675)

3 Section 1823 of the National Defense Authorization Act for Fiscal Year 2026 (Pub. L. 119-60, 139 Stat. 1248)
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memorandum dated March 6, 2025, Directing Modern Software Acquisition to Maximize
Lethality, which directs DOW to use CSOs as the default solicitation for acquiring capabilities
under its Software Acquisition Pathway.

One deviation from DOW’s existing authority is that this proposed authority would not
be limited to fixed-price awards. Instead, fixed-price contracts or agreements would be required
for awards over $ 10 million unless a justification is approved by the agency’s Chief Acquisition
Officer. GSA included this in the proposal because its CSO awards have been assisted
acquisitions on behalf of other agencies and it requires all available tools to meet the needs of
those agencies. GSA believes this flexibility will reduce duplication and administrative costs,
secure a robust industrial base, and enable agencies to meet mission outcomes, all while ensuring
most contracts or agreements awarded under this authority continue to be fixed-price.

The proposal would provide permanent CSO authority to NASA. In 2024, Russia and
China announced plans to build shared nuclear reactor on the moon by 2035. China also landed
an uncrewed spacecraft on the far side of the moon and retrieved the world's first rock and soil
samples from that lunar hemisphere. A 2023 Brookings Institution report entitled: “How space
exploration is fueling the Fourth Industrial Revolution” notes that scientific advancements and
the convergence of technologies are leading to advances in space exploration, while advances in
space are leading to the creation of new technologies and applications. We are in an
unprecedented era of accessibility for new players in the space industry, from state actors to
private companies. The Brookings Institution also noted that commercial space activity is at the
center of the “modern space race.”

In December 2025, Executive Order 14369, “Ensuring American Space Superiority” was
issued outlining a comprehensive federal strategy to strengthen U.S. leadership in space
exploration, security, and commercial development. It sets clear priorities for returning to the
Moon, advancing space-based defense capabilities, modernizing acquisition processes, and
expanding partnerships with allies and the private sector. The order establishes three major
milestones: returning Americans to the Moon by 2028, demonstrating next-generation missile
defense by 2028, and establishing lunar outpost and nuclear power capabilities by 2030. In
March 2026, NASA announced a series of transformative agencywide initiatives designed to
achieve the National Space Policy and advance American leadership in space, which reflected
the urgency of the moment, but also the tremendous opportunity ahead for world-changing
science and discovery.

The existing procurement processes ensure competition and fairness in government
acquisitions. The length of time to properly conduct a procurement may hinder the ability of an
agency to timely acquire cutting- edge commercial technology. Further, the traditional
procurement process is often difficult for small businesses and non-traditional government
contractors to navigate, resulting in these entities, which often are at the forefront of technology
development, shying away from working with the government. Addition of CSO authority will
allow NASA to better leverage the advances in commercial space activity and outcompete our
rivals in exploration

NASA exists to accomplish what others consider impossible across science, aeronautics,
space technology, and human exploration. The mission demands technical rigor, speed, and
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disciplined execution. Innovative solutions and capabilities to accomplish these missions and
fulfill the national space policy priorities require innovative acquisition tools. Addition of CSO
authority will enable NASA to take advantage of the advances in commercial space activity,
which could become stale or obsolete by the time a contract is awarded using existing
procurement processes.

Finally, the proposal would provide permanent CSO authority to the CIA. CSO authority
will allow the CIA to timely acquire cutting-edge commercial technology, reach non-traditional
contractors at the forefront of technological development and leverage the advances in
commercial capabilities to meet mission immediate needs.

Subsection-by-Subsection Overview

This proposal largely follows DOW’s CSO authority. Differences from section 880 and
DOW’s authority are highlighted in the following subsection-by-subsection overview:

(a) Authority
o Key Changes from Current Pilot Authority:

m  Scope expansion: Adds "nondevelopmental items.”

m Permanency: Establishes permanent "commercial solutions opening
program" (removes pilot program limitations and September 2027
termination).

m Review flexibility: Adds "technical review, or operational review" options
beyond just "peer review.”

m  Removes the stipulation that products and services be “innovative,”
consistent with the title 10 authority.

o Alignment with Title 10 Authority: Nearly identical language, mirroring DOW's
broader scope and permanent authority structure.

(b) Treatment as Competitive Procedures
e Key Changes from Current Pilot:
o Minor editorial cleanup removing agency-specific language
o Maintains the same legal framework and United States Code (U.S.C.)
references.
e Alignment with Title 10 Authority: Similar concept but references different
U.S.C. chapters (title 10 authority references chapter 221; proposal references
division C of title 41).

(c) Follow-on Production Agreements

o This proposal would allow follow-on production agreements, similar to the title
10 authority but referencing the approval requirements at 41 U.S.C. 3304(e)
instead of 10 U.S.C. 4022.

o The proposal would also allow authorized agencies to enter into follow-on
production agreements that build upon CSO awards made by DOW under its title
10 authority. This would allow authorized agencies, like GSA, to provide assisted
acquisition services to DOW for these follow-on production agreements.

(d) Limitations
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o The proposed authority has no contract ceiling. The current pilot authority is
limited to amounts up to $25 million, although the proposed authority would have
Congressional reporting requirements for awards exceeding $100 million (see
subsection (e)). This is consistent with the title 10 authority.

o The title 10 authority is limited to fixed-price contracts or agreements. This
proposal would provide a similar limitation for awards over $10 million except
when a justification is approved by the agency’s Chief Acquisition Officer.

(e) Congressional Notification Required

o Instead of a $25 million cap on awards, the proposed authority has a requirement
for agency heads other than the Director of the Central Intelligence Agency to
notify the Committee on Homeland Security and Governmental Affairs of the
Senate and the Committee on Oversight and Government Reform of the House of
Representatives of awards exceeding $100 million. This proposal would require
the Director of the Central Intelligence Agency to notify the Select Committee on
Intelligence of the Senate and the Permanent Select Committee on Intelligence of
the House annually of any awards exceeding $1000 million.

o This is consistent with the title 10 requirements for DOW to notify the
Congressional armed services committees of awards exceeding $100 million.

(f) Definitions

o Paragraph (1) adopts definitions referenced at 10 U.S.C. 3451 for “commercial
product,” “commercial service,” “nondevelopmental item,” “component,” and
“commercial component” that apply to the title 10 authority.

o This proposed authority applies to “the head of an agency,” while the DOW
authority applies to the Secretary of Defense. Paragraph (2) defines “head of an
agency” as the Secretary of Homeland Security, the Administrator of General
Services, and the Administrator of the National Aeronautics and Space
Administration.

o Unlike the existing pilot authority, this proposal does not include a definition for
“innovative,” as the existing requirement for products and services to be
innovative is not included in this proposal since it was dropped from the title 10
authority via section 1823 of the FY26 NDAA >

29 ¢ 99 ¢¢

(g) Repeal of Obsolete Authority
o This would repeal the existing pilot authority and replace it with the proposed
authority outlined in this proposal. Congress took a similar approach when it
repealed DOW’s original CSO pilot authority and replaced it with a new
permanent authority via section 803 of the FY22 NDAA.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

35 Section 1823 of the National Defense Authorization Act for Fiscal Year 2026 (Pub. L. 119-60, 139 Stat. 1248)

%6 Section 803 of the National Defense Authorization Act for Fiscal Year 2022 (Pub. L. 117-81, 135 Stat. 1814)
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Resubmission Information: This is the first time a proposal requesting permanent CSO
authority for DHS, GSA, NASA, and CIA has been submitted, although there have been
previous proposals to extend the pilot termination date, amend the scope of the pilot, and
increase the contract limitation, all of which are now reflected in DHS’ and GSA’s CSO
authority.

Changes to Existing Law: This proposal would repeal section 880 of the National Defense
Authorization Act for Fiscal Year 2017 (Public Law 114-328; 130 Stat. 2313), as most recently
amended by section 7227(a) of the James M. Inhofe National Defense Authorization Act for
Fiscal Year 2023 (Public Law 117-263, 136 Stat. 3675) (41 U.S.C. 3301 note). Existing law
proposed to be omitted is shown with strikethrouegh markings, new matter is underlined, and
existing law in which no change is proposed is shown in roman:
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SEC.___. NASA AUTHORITY FOR FOLLOW-ON PRODUCTION OR SERVICE

CONTRACTS FOLLOWING OTHER TRANSACTION PROTOTYPE PROJECTS

Section 20113(e) of Title 51, United States Code, is amended by adding

subsections (1) and (2) as follows:

“(1) In the case of other transactions to carry out prototype projects, a follow-on

production or service contract may be awarded to participants in the prototype

transaction without the use of competitive procedures or through a competition

limited to those participants, notwithstanding the requirements of section 3204 of

Title 10 of the United States Code, if—

“(A) competitive procedures were used for the selection of parties for participation
in the prototype transaction; and

“(B) the participants in the transaction performed successfully during the

prototype project.

“(2) Transactions under this authority shall be treated as an agency procurement

for purposes of chapter 21 of Title 41 of the United States Code with regard to

procurement ethics.

"(3) The authority of this section may be exercised for a follow-on production or

service contract that is awarded pursuant to paragraph (1) and is expected to cost

in excess of $100,000,000 (including all options) only if

(A) the Head of the Contracting Activity determines in writing that-

(1) the requirements of paragraph (1) will be met; and
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(i1) the use of the authority of this section is essential to meet critical aeronautical

and space objectives; and

(B) the Agency notifies the appropriate Congressional committees in writing of the
determinations required under paragraph (A) at the time such authority is exercised.
(4) The authority of the Head of the Contracting Activity under paragraph (3) may not

be delegated.”

Section by Section Analysis

Executive Summary. This legislative proposal would enable NASA to award follow-on
production or service contracts resulting from prototype projects executed as other
transactions, without the use of competitive procedures, provided that competitive procedures
were used for the underlying prototype transaction. The authority being requested is consistent
with DoD authority under Title 10 U.S.C §4022 and is appropriate for research and
development and prototyping activities to enhance mission effectiveness.

Congress granted statutory authority to use “other transactions” (OT) to several Federal
agencies, including NASA. Other transactions are legally binding instruments between the
agency and a partner entity that are used to accomplish agency missions and objectives other
than through contracts, grants, or cooperative agreements. Such transactions are generally
exempt from Federal procurement laws and regulations.

The National Aeronautics and Space Act of 1958 (P.L. 85-568) granted NASA broad
authority to “enter into and perform such contracts, leases, cooperative agreements, or other
transactions as may be necessary” to accomplish its mission. (51 U.S.C. §§20113(e)).

The specific authority requested is to award follow-on production or service contracts
resulting from prototype projects executed as other transactions, without the use of
competitive procedures, provided that competitive procedures were used for the underlying
prototype transaction. This would enable additional innovative business arrangements to
expedite the development and deployment of platforms, systems, components and materials
that would be available for use in both NASA missions and U.S. commercial aerospace
activities. This authority would facilitate development of new technologies by U.S.
commercial entities, including private sector contribution to the costs of such development,
and could enable more rapid production and availability of such technologies in the
commercial market by reducing the time between the development phase and the operational
phase of a project. This authority would enable the Government and its industry partners to
invest in and carry out technology developmental projects with some certainty that the
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Government would be able to procure the technology or service following successful
development.

OTAs will enable NASA to collaborate more flexibly with a wider array of partners,
including those who might not usually engage with the government. This flexibility can result
in quicker innovation, lower costs, and the opportunity to harness new technologies and
capabilities.

Versions of this proposal were submitted in 2019 as part of an initiative to accelerate
lunar exploration and in several subsequent fiscal years to advance a variety of spaceflight
projects. In December 2025, Executive Order 14369, “Ensuring American Space Superiority”
was issued outlining a comprehensive federal strategy to strengthen U.S. leadership in space
exploration, security, and commercial development. It sets clear priorities for returning to the
Moon, advancing space-based defense capabilities, modernizing acquisition processes, and
expanding partnerships with allies and the private sector. To improve efficiency and expedite
space-related acquisitions, the Executive Order stated a general preference for use of OTAs
along with other tools focused on more commercial solutions.

Background. Other Transaction Authority (OTA) provides NASA with flexibility in
entering agreements beyond traditional procurement contracts, grants, and cooperative
agreements. OTAs can be particularly beneficial for programs that require rapid prototyping,
innovative research and development, and partnerships with non-traditional contractors.
Prototype OTs with follow-on contracts provides a streamlined transition from development to
production or service contracts. OTAs in general:

e Leverages commercial innovation and opens options for industry
investment and ownership/operation paradigms that could improve
competition
e Share costs with industry partners who develop cutting-edge innovations and technologies
e Provides flexible approach to intellectual property to incentivize future commercial use as
well as benefit to future Government missions

e Lowers NASA’s total mission costs and expands the industrial base which ultimately
benefits the taxpayer. NASA specific examples that could benefit from this authority include:

e Communications Services Project (CSP): Historically, NASA has procured and operated
near- Earth satellite communication (SATCOM) services for NASA missions. Moving
forward, NASA seeks to bolster American industry, significantly reduce the cost of SATCOM
services to NASA, and maximize interoperability between government and commercial service
providers while promoting a diverse commercial market. The CSP established multiple
partnerships between NASA and commercial SATCOM service providers, in order to
minimize the need for NASA unique capabilities for spacecraft communications in favor of
being one of many users of commercial SATCOM capabilities and subsequent services. The
current strategy utilized a Funded OTA to partner with existing companies that provide
communication services to terrestrial and aeronautical customers to demonstrate how NASA
could incorporate commercial communications services into operations. Sequential awards are
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intended to enable capability development and demonstration efforts in a rolling wave
approach. The first awarded participants will proceed through a two-to-three-year
demonstration period in which one or more end-to-end service capabilities will be
demonstrated. This rolling wave approach imposes a large burden on both industry and NASA
to conduct periodic competitive acquisitions. The subject OTA and contract authority is ideally
suited for application, because NASA could then award the service contract(s) on an individual
provider basis when that provider is ready, rather than on a constrained rolling wave timeline.

e Commercial Low-Earth Orbit (LEQO) Destinations (CLD): NASA is looking to secure the
Nation’s long-term presence in Low-Earth Orbit (LEO) by partnering with industry to develop
commercial orbital platforms and capabilities that the private sector and NASA can use after
the retirement of the International Space Station (ISS). The current strategy awarded several
Funded OTAs for Phase I to U.S. domestic partners to develop and demonstrate the capability.
Phase II is planned to be a full and open FAR-based procurement for certification and services.
If the follow-on production authority was available, it would offer NASA the flexibility to
adopt and incorporate business practices that reflect commercial industry standards and best
practices to partners with demonstrated capability (i.e. implement innovative business models
within the government that would not otherwise be feasible) and would expedite the transition
to operational commercial services. Commercial partners are also more incentivized to
participate if there is more certainty that the Government can acquire the services once
developed.

e Lunar Communications Relay and Navigation Services (LCRN): In the next four to five
years, both NASA and commercial companies plan missions to the South Pole region of the
Moon. Missions in this lunar geography may have extremely constrained operational
windows for direct- to-Earth communications, and there may be limitations imposed by local
terrain and multipath losses due to the Earth being very low or below the horizon. Further,
science missions on the far side of the Moon are planned which require a Iunar relay for any
communications with Earth. NASA plans a Funded OTA to provide a prototype LCRN
demonstration for one vendor, but fully expects the industry to seek to provide services
commercially in the same time period. For the operational services, NASA intends to
conduct a full and open competition for these services to allow broad industry participation,
but the subject OTA would allow the timely award of a follow-on services contract to meet
the time-critical mission communication and navigation service needs, should a robust
commercial communication ecosystem still require maturation.

Other Programs that may benefit from the OTA and follow-on service or
production Authority:

1. Artemis Program

2. Commercial Crew and Cargo Program

This program involves partnerships with private companies to transport crew and cargo to the
International Space Station (ISS). OTAs with follow-on services contracts could enable more
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flexible contracting for developing new commercial capabilities and innovations.
3. NextSTEP (Next Space Technologies for Exploration Partnerships)

NextSTEP focuses on public-private partnerships to develop space exploration
capabilities. OTAs with follow-on services contracts can facilitate innovative
collaborations for in-space manufacturing, habitats, and life support systems.

4. Space Technology Mission Directorate (STMD)

STMD funds innovative research and development projects. OT As with follow-on contracts
can streamline the process for engaging startups, small businesses, and academia in
developing cutting-edge technologies.

5. NASA Innovative Advanced Concepts (NIAC) Program

NIAC supports visionary concepts that could transform future NASA missions. OTAs with
follow-on contracts could allow for more flexible engagement with unconventional partners
and faster execution of exploratory projects.

6. Unmanned Aircraft Systems (UAS) Integration in the National Airspace System
(NAS) Project

OTAs with follow-on contracts could benefit the development and testing of UAS
technologies, enabling rapid prototyping and collaboration with private industry for
integrating drones into the national airspace.

7. Science Mission Directorate (SMD)

OTAs can expedite the development and deployment of new sensors, data analytics tools,
and collaborative research initiatives for Earth science missions, including monitoring
environmental change and natural disasters.

8. Mars Sample Return Mission

This mission involves collecting and returning samples from Mars. OTAs could facilitate
partnerships with private companies for various mission components, such as sample
collection, storage, and transportation.

9. Human Landing System (HLS)

The HLS program involves developing landers to transport astronauts to the lunar surface.
OTAs with follow-on contracts can enable more flexible partnerships and innovative
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approaches to lander design and development.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: Versions of this proposal were submitted in 2019 as part of an
initiative to accelerate lunar exploration and in several subsequent fiscal years to advance a
variety of spaceflight projects.

Changes to Existing Law: This proposal would amend Section 20113(e) of Title 51, United
States Code, by adding subsections (1) and (2) as follows Existing law proposed to be omitted is
shown with strikethrough markings, new matter is underlined, and existing law in which no
change is proposed is shown in roman:

§20113. Powers of the Administration in performance of functions

(a) Rules and Regulations.-In the performance of its functions, the Administration is authorized
to make, promulgate, issue, rescind, and amend rules and regulations governing the manner of its
operations and the exercise of the powers vested in it by law.

(b) Officers and Employees.-In the performance of its functions, the Administration is authorized
to appoint and fix the compensation of officers and employees as may be necessary to carry out
such functions. The officers and employees shall be appointed in accordance with the civil
service laws and their compensation fixed in accordance with chapter 51 and subchapter III of
chapter 53 of title 5, except that-

(1) to the extent the Administrator deems such action necessary to the discharge of the
Administrator's responsibilities, the Administrator may appoint not more than 425 of the
scientific, engineering, and administrative personnel of the Administration without regard to
such laws, and may fix the compensation of such personnel not in excess of the rate of basic pay
payable for level III of the Executive Schedule; and

(2) to the extent the Administrator deems such action necessary to recruit specially qualified
scientific and engineering talent, the Administrator may establish the entrance grade for
scientific and engineering personnel without previous service in the Federal Government at a
level up to 2 grades higher than the grade provided for such personnel under the General
Schedule, and fix their compensation accordingly.

(c) Property.-In the performance of its functions, the Administration is authorized-

(1) to acquire (by purchase, lease, condemnation, or otherwise), construct, improve, repair,
operate, and maintain laboratories, research and testing sites and facilities, aeronautical and
space vehicles, quarters and related accommodations for employees and dependents of
employees of the Administration, and such other real and personal property (including patents),
or any interest therein, as the Administration deems necessary within and outside the continental
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United States;

(2) to acquire by lease or otherwise, through the Administrator of General Services, buildings or
parts of buildings in the District of Columbia for the use of the Administration for a period not to
exceed 10 years without regard to section 8141 of title 40;

(3) to lease to others such real and personal property;

(4) to sell and otherwise dispose of real and personal property (including patents and rights
thereunder) in accordance with the provisions of chapters 1 to 11 of title 40 and in accordance
with title III of the Federal Property and Administrative Services Act of 1949 (41 U.S.C. 251 et
seq.); 1 and

(5) to provide by contract or otherwise for cafeterias and other necessary facilities for the welfare
of employees of the Administration at its installations and purchase and maintain equipment
therefor.

(d) Gifts.-In the performance of its functions, the Administration is authorized to accept
unconditional gifts or donations of services, money, or property, real, personal, or mixed,
tangible or intangible.

(e) Contracts, Leases, and Agreements.-In the performance of its functions, the Administration is
authorized, without regard to subsections (a) and (b) of section 3324 of title 31, to enter into and
perform such contracts, leases, cooperative agreements, or other transactions as may be
necessary in the conduct of its work and on such terms as it may deem appropriate, with any
agency or instrumentality of the United States, or with any State, territory, or possession, or with
any political subdivision thereof, or with any person, firm, association, corporation, or
educational institution. To the maximum extent practicable and consistent with the
accomplishment of the purpose of this chapter, such contracts, leases, agreements, and other
transactions shall be allocated by the Administrator in a manner which will enable small-
business concerns to participate equitably and proportionately in the conduct of the work of the
Administration.

(1) In the case of other transactions to carry out prototype projects, a follow-on production or
service contract may be awarded to participants in the prototype transaction without the use of
competitive procedures, notwithstanding the requirements of section 3204 of Title 10 of the
United States Code, if—

(A) competitive procedures were used for the selection of parties for participation in the
prototype transaction; and

(B) the participants in the transaction performed successfully during the prototype project.

(2) Transactions under this authority shall be treated as an agency procurement for purposes of
chapter 21 of Title 41 of the United States Code with regard to procurement ethics.

93



(3) The authority of this section may be exercised for a follow-on production or service contract
that is awarded pursuant to paragraph (1) and is expected to cost in excess of $100.000.000
(including all options) only if

(A) the Head of the Contracting Activity determines in writing that-

(1) the requirements of paragraph (1) will be met: and

(ii) the use of the authority of this section is essential to meet critical aeronautical and space
objectives; and

(B) the Agency notifies the appropriate Congressional committees in writing of the
determinations required under paragraph (A) at the time such authority is exercised.

(4) The authority of the Head of the Contracting Activity under paragraph (3) may not be
delegated.
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SEC. ____. ADDITIONAL CLARIFICATION FOR PAYMENTS FOR COMMERCIAL
PRODUCTS AND COMMERCIAL SERVICES.
Section 4505 of title 41, United States Code, is amended by—
(1) in subsection (d)—
(A) by striking “*The conditions" and inserting “(1) The conditions"; and
(B) by adding at the end the following new paragraph:

“(2) For the purposes of section 4503 of this title, a payment for covered services
acquired through a commercially utilized acquisition strategy shall not be considered an advance
payment made under section 4501 of this title."; and

(2) by adding at the end the following new subsection:

“(e) Definitions.—In this section:

“(1) The term ‘commercially utilized acquisition strategy’ means an acquisition of

a service by the head of an agency under terms and conditions that—

“(A) are similar to the terms and conditions under which such service is
available to the public; and
“(B) provide such service—
“(i) as a consumption-based solution (as defined in section 3907 of
this title); or
“(i1) under a technology subscription model or other model based
on predetermined pricing for access to such service.
“(2) The term “covered service' means a commercial service that includes access

to or use of any combination of hardware, equipment, software, labor, or services,
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including access to commercial satellite data and associated services, that is integrated to
provide a capability.".

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This legislative proposal would extend the advance payment authority for commercial
products and services provided under title 10 by section 1827 of the National Defense
Authorization Act (NDAA) for Fiscal Year (FY) 2026 (Pub. L. 119-60, enacted December 18,
2025) to other executive agencies under title 41.

Background

A fundamental transformation in commerce has occurred over the past two decades with
a shift from traditional pay-after-delivery models to today's subscription economy. Historically,
commerce centered on tangible goods with clear transfer of ownership. A manufacturer produced
a product, delivered it to the customer, and received payment upon delivery. This model made
intuitive sense when value was embedded in physical objects that could be inspected, possessed,
and owned outright. The transaction was discrete and final, with payment naturally following
delivery because the value had literally changed hands.

Subscription delivery models began with the digitization of products and services, which
led to a fundamental rethinking of value delivery. Rather than selling static products that quickly
became obsolete, companies could continuously update and improve their digital offerings. The
shift to cloud computing accelerated this transformation by eliminating even the pretense of
physical delivery, as services could be accessed instantly from anywhere, turned on or off at will,
and scaled up or down based on need.

This technological shift coincided with changing consumer preferences and business
needs. Organizations preferred operational expenses over capital expenditures, gaining flexibility
and reducing risk. Instead of paying hundreds of thousands of dollars for servers that might
become obsolete, they could pay monthly for exactly the computing power they needed.
Consumers embraced lower barriers to entry and the ability to access premium services without
large upfront investments. Companies could offer lower prices by spreading development costs
across a large subscriber base over time, rather than trying to recoup all costs through one-time
purchases.

What emerged was not simply a new payment method but an entirely different concept of
value exchange. In the subscription economy, customers pay for access and ongoing value
delivery rather than ownership of a fixed asset. The payment precedes the service period not as
an "advance" on future delivery, but as the necessary enabler of immediate and continuous
access. This model has become so dominant that attempting to purchase many modern services
through traditional pay-after-delivery terms is either impossible or results in significantly higher
costs and reduced functionality.
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Statutory Restrictions on Advance Payments

The advance payment statute at 31 U.S.C. 3324 prohibits federal agencies from making
advance payments except where specifically authorized by law. The statute was created to
protect taxpayer dollars by prohibiting the Federal Government from paying suppliers before the
receipt of goods or services, thereby guarding against the risk of non-performance.

41 U.S.C. chapter 45 provides narrow exceptions to the advance payment statute for
procurement activities governed by title 41. It permits advance payments only when specific
conditions are met, including a determination by the agency head that advance payment is in the
public interest, and typically requires additional safeguards such as adequate security to protect
the Government's interests. Chapter 45, section 4505(a) allows that advance payments for
“commercial products or commercial services may be made under terms and conditions that the
head of the executive agency determines are appropriate or customary in the commercial
marketplace and are in the best interests of the Federal Government.” Section 4505(c) limits
those payments to not more than 15 percent of the contract price.

Similar exceptions to the advance payments statute for payments for commercial
products and services under title 10 are found at 10 U.S.C. chapter 277, specifically sections
3801 through 3805. However, section 1827 of the FY26 NDAA amended 10 U.S.C. 3805 to
create an exception for certain commercial services acquired through "commercially utilized
acquisition strategies,” essentially allowing payments for consumption-based solutions and
subscription models without treating them as advance payments under 10 U.S.C. 3801.

Rationale

The fundamental shift in how value is created, delivered, and paid for in the commercial
marketplace highlights why federal procurement procedures designed for an era of tangible
products and discrete transactions increasingly impede the Federal Government's ability to
access modern solutions efficiently and cost-effectively.

On April 15, 2025, President Trump issued Executive Order 14271, Ensuring
Commercial, Cost-Effective Solutions in Federal Contracts, which reaffirms and reinforces the
policy that agencies shall procure commercially available products and services, including those
that can be modified to fill agencies' needs, to the maximum extent practicable, including
pursuant to the Federal Acquisition Streamlining Act (FASA) (Pub. L. 103-355, as amended).

Congress also recognized the shifting paradigm when it included section 1827 in the
FY26 NDAA, which allows payments for consumption-based solutions and subscription models
without treating them as advance payments under 10 U.S.C. 3801. Yet, the absence of these
flexibilities under title 41 stifles the integration of commercially available innovations in federal
procurement while increasing Federal Government spending, resulting in avoidable waste and
costly delays to the detriment of American taxpayers.

The risks incurred by paying in advance for commercial offerings are mostly theoretical,
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as the commercial sector routinely operates in this manner. Yet, the discounts for paying in full
are real and adopting the practice is in the taxpayer’s best interest.

Implementation

This legislative proposal would extend the advance payment authority for commercial
products and services provided under title 10 by section 1827 of the National Defense
Authorization Act (NDAA) for Fiscal Year (FY) 2026 (Pub. L. 119-60, enacted December 18,
2025) to other executive agencies under title 41.

Prior to the enactment of section 1827, the procedures found under 10 U.S.C. chapter
277—specifically sections 3801 through 3805— were reflected under 41 U.S.C. chapter 45. The
proposed legislative language merely takes the text from section 1827 and conforms it to provide
comparable procedures in title 41.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of products or services.

Resubmission Information: This is the first time this proposal has been submitted.

Changes to Existing Law: This proposal would amend section 4505 of title 41, United States
Code. Existing law proposed to be omitted is shown with strikethrengh markings, new matter is
underlined, and existing law in which no change is proposed is shown in roman:

TITLE 41, UNITED STATES CODE

EE A
§4505. Payments for commercial products and commercial services

(a) TERMS AND CONDITIONS FOR PAYMENTS.—Payments under section 4501 of this title
for commercial products or commercial services may be made under terms and conditions that
the head of the executive agency determines are appropriate or customary in the commercial
marketplace and are in the best interests of the Federal Government.

(b) SECURITY FOR PAYMENTS.—The head of the executive agency shall obtain adequate
security for the payments. If the security is in the form of a lien in favor of the Federal
Government, the lien is paramount to all other liens and is effective immediately on the first
payment, without filing, notice, or other action by the Federal Government.

(c) LIMITATION ON ADVANCE PAYMENTS.—Advance payments made under section 4501
of this title for commercial products or commercial services may include payments, in a total
amount not more than 15 percent of the contract price, in advance of any performance of work
under the contract.

(d) NONAPPLICATION OF CERTAIN CONDITIONS.—Fhe—eenditions (1) The conditions of
sections 4503 and 4504 of this title need not be applied if they would be inconsistent, as
determined by the head of the executive agency, with commercial terms and conditions pursuant
to this section.
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(2) For the purposes of section 4503 of this title, a payment for covered services
acquired through a commercially utilized acquisition strategy shall not be considered an
advance payment made under section 4501 of this title.

(e)_Definitions.—In this section:

(1) The term “commercially utilized acquisition strategy’” means an acquisition of

a service by the head of an agency under terms and conditions that—
(A) are similar to the terms and conditions under which such service is
available to the public; and
(B) provide such service—
(1) as a consumption-based solution (as defined in section 3907 of
this title); or
(i1) under a technology subscription model or other model based on
predetermined pricing for access to such service.

(2) The term covered service means a commercial service that includes access to
or use of any combination of hardware, equipment, software, labor, or services, including
access to commercial satellite data and associated services, that is integrated to provide a

capability.
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OTHER ACQUISITION IMPROVEMENTS
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SEC. . COMMON-SENSE FEES FOR THE FEDERAL INTEGRATED AWARD
ENVIRONMENT.

(a) AUTHORITY TO COLLECT FEES.—Subchapter II of chapter 3 of title 40, United States
Code, is amended by adding at the end:
“§ 314. Federal Integrated Award Environment fee

“(a) AUTHORITY.—Subject to subsection (b), the Administrator of General Services, in
consultation with the Director of the Office of Management and Budget, may collect such
nominal fees from non-Federal entities with respect to the Federal Integrated Award
Environment as the Administrator determines necessary to operate, maintain, and modernize
such Environment.”

“(b) LIMITATIONS.—

“(1) ToTAL FEES.—The total amount of fees collected by the Administrator each
year under subsection (a) may not exceed the expected total cost of operating,
maintaining, and modernizing the Federal Integrated Award Environment in such year.

“(2) INDIVIDUAL FEES.—The total fee collected from each non-Federal entity each
year will be established in consultation with the Director of Management and Budget

under subsection (a) may not exceed $50 (based on fiscal year 2026 constant dollars).”

(b) DEPOSIT AND USE OF FEES.—Section 321 of title 40, United States Code, is
amended—
(1) in subsection (b)—

(A) In paragraph (4)—
(1) in the header, by striking “FEES” and inserting “TESTING FEES”;

and
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(1) by striking “Fees” and inserting “Testing fees”; and
(B) by adding at the end the following:

“(5) DEPOSIT OF FEDERAL INTEGRATED AWARD ENVIRONMENT FEES.—Fees
collected by the Administrator pursuant to section 314 shall be deposited into the Fund
and may be used only for the purposes described under subsection (c)(3).”; and

(2) in subsection (c), by adding at the end the following:

“(3) USE OF FEDERAL INTEGRATED AWARD ENVIRONMENT FEES.— Fees deposited
into the Fund under subsection (b)(5) shall be used by the Administrator, in consultation
with the Director of the Office of Management and Budget, for the operation,
maintenance, and modernization of the Federal Integrated Award Environment.”.

(c) TECHNICAL AND CONFORMING AMENDMENTS.—Title 40, United States Code, is
amended—

(1) in the table of sections for chapter 3, by inserting at the end of subchapter II
the following:

“314. Federal Integrated Award Environment fee.”; and

(2) in section 321, as amended by subsection (b)—

(A) in subsection (b)(2)(A), by striking “; and” and inserting a semicolon;
and

(B) in subsection (h), by striking “Oversight and Accountability” and
inserting “Oversight and Government Reform”.

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This legislative proposal authorizes the U.S. General Services Administration (GSA), in
consultation with the Director of the Office of Management and Budget (OMB), to supplement
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collections from agency contributions by assessing a nominal user fee on the use of the
Integrated Award Environment (IAE). The fees for users who benefit from the system, such as
those gaining entity validation and obtaining annual registration, would not exceed $50 annually.
The proposal restricts the use of the collected fees to operation, maintenance, and modernization
of that environment.

Background

GSA is the managing partner for the IAE, a suite of online systems that support
businesses, grantees, loan guarantors, federal assistance recipients, and federal agencies in their
engagement with the federal awards lifecycle. This includes SAM.gov, as well as several
systems which collect data about federal awards and about the contractor or grantee performance
on those awards.

The IAE gives agency contracting and grants officers the information they need to make
awards. This includes up-to-date information regarding contractor exclusions, integrity records,
and awardee performance history, and other factors needed to ensure that taxpayer dollars are
used appropriately.

For potential federal awardees, subawardees, and other prime awardee partners who do
not have a bona fide need to register in SAM (e.g. entities looking to do business with State and
local governments, non-profits, or other institutions), the IAE program provides an entity
validation process and a resulting Unique Entity Identifier (UEI). For both potential and current
federal awardees, the IAE program is a gateway to access a wealth of data and information about
federal contract opportunities and financial assistance listings. The IAE also reduces awardees’
burden managing post-award reporting requirements such as prime and subaward reporting to
USAspending.

The IAE supports over 780,000 active registered entities, who must renew their
registration annually to remain active, in accessing over 40,000 new contract award opportunities
each month, as well as more than 250,000 annual new entities that need to complete entity
validation to receive a UEL The IAE also maintains a wealth of historical data including: over
100 million award records, 9 million subaward records, over 2 million inactive entity registration
records, and over 5 million award opportunity records, all of which serve as an important
resource into understanding federal government spending. Further, the IAE provides insight into
over 168,000 active exclusion records and 2,900 integrity records, helping awarding officials do
business with trustworthy partners.

Over $1.6 trillion in annual federal spending—approximately $1 trillion in grants and
over $600 billion in contracts—is facilitated by the IAE. Each dollar spent to operate the IAE
supports more than $10,000 in federal award funding, meaning the operational overhead of the
IAE is less than 0.01%.
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Integrated Award Environment Funding

Currently, each of the 24 Chief Financial Officers (CFO) Act’’ agencies pay annual
contributions into the Acquisition Services Fund (ASF) to support the IAE program.>® However,
for the past ten years, Federal agency contributions to the ASF have fallen well short of covering
the total cost of operating and maintaining the IAE. The financial delta between agency
contributions and annual program costs to operate and maintain the IAE has been borne by the
ASF. Since FY 2018, this annual shortfall has averaged approximately $73 million and while
GSA is actively generating savings and efficiencies in IAE’s operations, this shortfall is
anticipated to still be about $18 million annually after FY 2025. Since 2015, the ASF has
absorbed $690 million of the IAE program’s operating and modernization budget shortfall.

IAE Program Budget vs Agency Contributions
@ Program Budget @ Total Agency Contributions
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$167.8M
$142.6M $143.9M
$150,000,000 —+
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$100,000,000 /\
M o —
$50,000,000 453 g $62.3M 867.2M 569.5M $72.7M  $68.5M - $69.9M $68.1M - g65.0M
$0
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Over the last two years, GSA has focused its technical developmental efforts on
supporting legislative and regulatory compliance in addition to maintaining its systems for
millions of users. During this time, GSA’s current financial model has not been able to address
demand for updates and new features from agency partners, nor technical modernization to
reduce its maintenance costs and respond more quickly and with less investment required for
updates. In response, GSA is taking proactive action to reduce reliance on legacy vendors and
successfully negotiating for reduced costs of legacy vendors as it drives towards overall lower
costs.

57 Pub. L. 101-576

58 The yearly agency contribution to IAE is determined by the Award Committee for E-Government membership
agencies.
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As part of an aggressive strategy to manage cost growth, GSA has taken a number
of actions including:

e launching a multi-pronged process improvement initiative in 2023 to streamline
internal intake, customer experience, and technical development work to enhance
quality delivery in a cost effective manner;

e redesigning IAE’s acquisition strategy in FY 2025 to drive further cost
effectiveness, efficiency, and cost savings by reducing dependence on sole source
vendors and legacy vendors disincentivized financially to modernize; and

e further cutting costs in FY 2025, eliminating or renegotiating contracts with sole
source and legacy vendors, and recommending policy changes to reduce
unnecessary data entry and reporting burdens on users.

All of this has been accomplished while annual CFO Act agency contributions remain
under $70 million, which does not even cover basic operations, let alone minor updates.

However, even with these measures and reductions in place, IAE’s planned budget for
FY25 was $88 million. Further reducing the fixed costs of the program requires upfront
investment to modernize, which will reduce program costs by deprecating legacy software,
exiting legacy vendors, and facilitating faster and less expensive implementation of agency
requests. However, there are large variable costs, primarily entity validation and the support
desk. The specific users who drive those costs are the populations for which the IAE is looking
to assess a nominal user fee in alignment with OMB Circular A-25.

There are a wide variety of programs across the Federal Government that leverage
user fees to help support program operations which benefit a well-defined group of users
(e.g. HHS’s Payment Management System fees, TSA security fees, USDA inspection fees,
U.S. CIS benefits fees). Allowing GSA to assess fees on users will ensure the IAE
proactively addresses regulatory requirements and delivers needed capability through a
streamlined, modernized, and efficient technical platform.

Authority to Collect Fees

In order to close the IAE’s operating deficit and base the funding model on where
variable costs are driven, GSA is seeking the authority to supplement collections from
agency contributions by assessing a nominal fee on certain users of the IAE. This proposal
provides GSA with the authority to charge a fee, with rates and exceptions to be determined
in consultation with OMB.

Based on updated FY25 and FY26 overall target operating budgets for the IAE, GSA
is looking to collect approximately $40 million in fees to supplement agency collections.
While the exact fee will be determined after more detailed financial modeling and
stakeholder engagement, the proposal caps any potential fees at $50 per year, in consultation
with OMB. OMB would retain the authority to determine if certain stakeholder groups, such
as Financial Assistance recipients, would be exempt from the fee.
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In the legislative text for a similar proposal to the 118th Congress, GSA sought to
exclude small business concerns from the user fees it was proposing, while some
stakeholders encouraged GSA to apply even more exceptions. In that proposal, GSA also
proposed applying the fees only to awardees, rather than all users. However, GSA has since
determined the prior proposal would be excessively difficult to implement while
significantly reducing the user population subject to fees. As such, this proposal provides
GSA with the authority to charge a fee, with rates and exceptions to be determined in
consultation with OMB. Along with being simpler to implement, the fee is placed where
major variable program costs are actually incurred: registration, entity validation, and the
Federal Service Desk support.

If granted this authority, GSA intends to charge minimized fees to a broader set of
entities earlier in the user journey. This means the fees will be applied at the source of major
program costs and directly linked to the actual usage of SAM.gov that drives the variable
costs of the IAE. This fee will also apply to the entities that use IAE resources to obtain a
UEI with no intention of entering into awards with the Federal Government, as is sometimes
the case for entities needing validation with other state or local governments.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Resubmission Information: OMB most recently submitted a similar proposal in 2025 for
consideration by the 119th Congress. The proposal was not enacted.

Changes to Existing Law: This proposal would amend title 40, United States Code. Existing
law proposed to be omitted is shown with strikethreugh markings, new matter is underlined, and
existing law in which no change is proposed is shown in roman:

TITLE 40, UNITED STATES CODE

EE A S

CHAPTER 3—ORGANIZATION OF GENERAL SERVICES ADMINISTRATION

SUBCHAPTER [GENERAL
Sec.
301. Establishment.
302. Administrator and Deputy Administrator.
303. Federal Acquisition Service.
304. Federal information centers.
305. Electronic Government and information technologies.

SUBCHAPTER [I—ADMINISTRATIVE
311. Personnel.
312. Transfer and use of amounts for major equipment acquisitions.!
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313. Tests of materials.
314. Federal Integrated Award Environment fee

SUBCHAPTER III—FUNDS

321. Acquisition Services Fund.
[322. Repealed.]
323. Consumer Information Center Fund.

EE S A

©“§314. Federal Integrated Award Environment fee

(a) AUTHORITY. Subject to subsection (b), the Administrator of General Services, in
consultation with the Director of the Office of Management and Budget, may collect such
nominal fees from non-Federal entities with respect to the Federal Integrated Award
Environment as the Administrator determines necessary to operate, maintain, and modernize
such Environment.”

(b) LIMITATIONS—

(1) ToTAL FEES. The total amount of fees collected by the Administrator each year
under subsection (a) may not exceed the expected total costs of operating, maintaining,
and modernizing the Federal Integrated Award Environment in such year.

(2) INDIVIDUAL FEES. The total fee collected from each non-Federal entity each
year will be established in consultation with the Director of Management and Budget
under subsection (a) may not exceed $50 (based on fiscal year 2026 constant dollars).
(c) DEPOSITS. Amounts collected by the Administrator under subsection (a) shall be

deposited into the Fund established in section 321 of this title and shall be used only in
accordance with the provisions of such section.

k%

§321. Acquisition Services Fund
(a) EXISTENCE.—The Acquisition Services Fund is a special fund in the Treasury.
(b) COMPOSITION.-

(1) IN GENERAL.—The Fund is composed of amounts authorized to be transferred
to the Fund or otherwise made available to the Fund.

(2) OTHER CREDITS.—The Fund shall be credited with all reimbursements,
advances, and refunds or recoveries relating to personal property or services procured
through the Fund, including-

(A) the net proceeds of disposal of surplus personal property; and

(B) receipts from carriers and others for loss of, or damage to, personal
property; and

(C) receipts from agencies charged fees pursuant to rates established by
the Administrator.

(3) COST AND CAPITAL REQUIREMENTS.—The Administrator shall determine the
cost and capital requirements of the Fund for each fiscal year and shall develop a plan
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concerning such requirements in consultation with the Chief Financial Officer of the
General Services Administration. Any change to the cost and capital requirements of the
Fund for a fiscal year shall be approved by the Administrator. The Administrator shall
establish rates to be charged agencies provided, or to be provided, supply of personal
property and non-personal services through the Fund, in accordance with the plan.

(4) DEPOSIT OF EEES TESTING FEES.—FEES Testing fees collected by the
Administrator under section 313 of this title may be deposited in the Fund to be used for
the purposes of the Fund.

(5) DEPOSIT OF FEDERAL INTEGRATED AWARD ENVIRONMENT FEES.—Fees
collected by the Administrator pursuant to section 314 shall be deposited into the Fund
and may be used only for the purposes described under subsection (¢)(3).

(c) USES.—
(1) IN GENERAL.—The Fund is available for use by or under the direction and
control of the Administrator for—
(A) procuring, for the use of federal agencies in the proper discharge of
their responsibilities—
(1) personal property (including the purchase from or through the
Director of the Government Publishing Office, for warehouse issue, of
standard forms, blankbook work, standard specifications, and other printed
material in common use by federal agencies and not available through the
Superintendent of Documents);
(i1) nonpersonal services; and
(i11) personal services related to the provision of information
technology (as defined in section 11101(6) of this title);

(B) paying the purchase price, cost of transportation of personal property
and services, and cost of personal services employed directly in the repair,
rehabilitation, and conversion of personal property; and

(C) paying other direct costs of, and indirect costs that are reasonably
related to, contracting, procurement, inspection, storage, management,
distribution, and accountability of property and nonpersonal services provided by
the General Services Administration or by special order through the
Administration.

(2) OTHER USES.—The Fund may be used for the procurement of personal
property and nonpersonal services authorized to be acquired by-
(A) mixed-ownership Government corporations;
(B) the municipal government of the District of Columbia; or
(C) a requisitioning non-federal agency when the function of a federal
agency authorized to procure for it is transferred to the Administration.

(3) USE OF FEDERAL INTEGRATED AWARD ENVIRONMENT FEES.—Fees deposited
into the Fund under subsection (b)(5) shall be used by the Administrator for the
operation, maintenance, and modernization of the Federal Integrated Award
Environment.
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SEC. . REPEAL OF RESTRICTIONS ON MEMBERSHIP OF THE COST
ACCOUNTING STANDARDS BOARD
(a) REPEAL. — (1) Chapter 15 of'title 41, United States Code, is amended by striking
paragraph (4) of section 1501(b).
(b) EFFECTIVE DATE. — The amendments made by this section shall take effect upon
enactment

[Please note: The “Changes to Existing Law” section below sets out in red-line
format how the legislative text would amend existing law.]

Section-by-Section Analysis

This proposal would repeal the statutory restriction to Board membership set forth in 41
U.S.C. § 1501(b)(4). This restriction, added by Section 1806 of the 2026 NDAA, infringes on
Executive Branch authority to make appointments based on the knowledge, skills, and abilities
of potential members. This provision undermines merit-based hiring principles.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Changes to Existing Law: This proposal would make the following changes to chapter 15 of
title 41 of the United States Code:

TITLE 41 — PUBLIC CONTRACTS
CHAPTER 1§ 1501. COST ACCOUNTING STANDARDS BOARD

(b) MEMBERSHIP.—
(1) MEMBERS, CHAIRMAN, AND APPOINTMENT.—The Board shall consist of 5 voting
members and 2 nonvoting members.
(A) Voting members.—One voting member is the Administrator of Federal Procurement
Policy, who serves as Chairman. The other 4 members, all of whom shall have experience in
Federal Government contract cost accounting, are as follows:
(i) 2 representatives of the Federal Government, each of whom has substantial
experience in administering and managing covered contracts—
(I) one of whom is a representative of the Department of Defense appointed by
the Secretary of Defense; and
(IT) one of whom is an officer or employee of the General Services
Administration appointed by the Administrator of General Services.
(ii) 2 individuals from the private sector, each of whom is appointed by the Director
of the Office of Management and Budget—
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(I) one of whom is a senior employee or retired senior employee of a Government
contractor with substantial experience in the private sector involving
administration and management of covered contracts; and

(Ione member of the accounting profession, with substantial experience as an
accountant.

(B) Nonvoting members.— There may be up to 2 nonvoting members appointed by the
Board from academia, a nonprofit organization, or a private entity with substantial
experience in establishing financial accounting and reporting standards in compliance
with Generally Accepted Accounting Principles.

(2) TERM OF OFFICE.—

(A) Length of term.— The term of office of each member, other than the Administrator, is 4

years, which may be extended for an additional 4-year period by the individual who

appointed such member under paragraph (1). The terms are staggered, with the terms of 2

members expiring in the same year, the term of another member expiring the next year, and

the term of the last member expiring the year after that.

(B) Individual required to remain with appointing agency.— A member appointed under

paragraph (1)(A)(i) may not continue to serve after ceasing to be an officer or employee of

the agency from which that member was appointed.

(3) VAcANCY.— A vacancy on the Board shall be filled in the same manner in which the

original appointment was made. A member appointed to fill a vacancy serves for the

remainder of the term for which that member’s predecessor was appointed.

(4)INEEIGHE —Begingine o dsiare 2028 s il wh
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SEC.___.SERVICE CONTRACT INVENTORY BURDEN REDUCTION
Section 743 of Division C, Title VII, of the FY 2010 Consolidated Appropriations Act,

Pub. L. 111-117 (31 U.S.C. 501 note), as amended by Pub. L. 112-74, Div. C, Title VII, § 740, is
amended by —
(a) revising subsection (c) to read as follows:
"(c) Publication.-Not later than 30 days after the date on which the inventory under
subsection (a)(3) is required to be submitted to the Office of Management and Budget,
the head of each executive agency shall make the inventory available to the public.”;
(b) striking subsections (d) and (f); and
(c) redesignating subsections (e), (g), (h), and (i) as subsections (d), (e), (f), and (g),
respectively.

Section-by-Section Analysis

This proposal strikes two annual reporting requirements from P.L. 111-117, which
addresses the development of inventories of service contracts. As required by statute, covered
agencies collect data for the service contract inventory annually, Typically, the inventory lists
approximately 80,000 service contracts with a value of $150,000 or more. The inventory
includes a description of the service, vendor name, total value, amount invoiced, labor hours,
place of performance and several other attributes for each contract. At the end of a reporting
cycle, GSA consolidates the information into a single database. After OMB review, the
inventory is posted on www.acquisition.gov for public use.

Covered agencies are separately required to report their service contracts and ensure
contractors are being used appropriately. If contractors are found to be performing inherently
governmental work, the agency is expected to convert positions, i.e. rebalance the workforce.
The reports are sent to OMB and, after review, are posted on agency public websites.

The data collected from contractors for the inventory on labor costs, such as the amount
invoiced and the labor hours performed, has shown the potential to be useful as one potential flag
of inefficiency in analyses of government spending that could lead to cost savings. For example,
an agency could compare the labor costs incurred under its contract to the average for other
service contracts for similar work. If the rates appear to be significantly higher than average, the
agency could take a closer look to determine if there is a reasonable explanation or if more
analysis is required to determine if renegotiation should be considered.

By contrast, little value has been shown by requiring agencies to annually analyze
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whether contracted work should be considered for insourcing. Over the years, only a small
number of conversions have been reported. Typically, an agency analysis states that their review
of service contracts did not surface any concerns requiring a rebalancing of the workforce
performing the work.

Since approximately 55 agencies participate in the process annually, the resources
expended on creating, reviewing and releasing the reports to identify the potential need to
insource is significant. The legal requirement is being fulfilled, but the government is not
receiving value for time and effort invested. Additionally, the FAR contains guidance to agencies
on steps to be taken prior to contract award to ensure contractors are not performing inherently
governmental functions. Eliminating the annual agency reporting requirement on insourcing will
allow agencies to increase their focus on working with their contractors to improve data quality
that can help agencies more efficiently identify opportunities for cost savings.

Resource Information: This proposal has no impact on the use of resources requested within

the FY26 President’s Budget.

Resubmission Information: OMB most recently submitted a similar proposal
in 2025 for consideration by the 119th Congress. The proposal was not enacted.

Changes to Existing Law: This proposal would amend 31 USC 501 note as follows:

SERVICE CONTRACT INVENTORY

Pub. L. 111-117, div. C, title VII, §743, Dec. 16, 2009, 123 Stat. 3216 , as amended by Pub. L.
112-74, div. C, title VII, §740, Dec. 23, 2011, 125 Stat. 939 , provided that:

"(a) Service Contract Inventory Requirement.-

"(1) Guidance.-Not later than March 1, 2010, the Director of the Office of Management and
Budget shall develop and disseminate guidance to aid executive agencies in establishing
systems for the collection of information required to meet the requirements of this section and
to ensure consistency of inventories across agencies.

"(2) Report.-Not later than July 31, 2010, the Director of the Office of Management and
Budget shall submit a report to Congress on the status of efforts to enable executive agencies
to prepare the inventories required under paragraph (3), including the development, as
appropriate, of guidance, methodologies, and technical tools.

"(3) Inventory contents.-Not later than December 31, 2010, and annually thereafter, the head
of each executive agency required to submit an inventory in accordance with the Federal
Activities Inventory Reform Act of 1998 (Public Law 105-270; 31 U.S.C. 501 note), other

than the Department of Defense, shall submit to the Office of Management and Budget an
annual inventory of service contracts awarded or extended through the exercise of an option,
and task orders issued under any such contract, on or after April 1, 2010, for or on behalf of
such agency. For each service contract, the entry for an inventory under this section shall
include, for the preceding fiscal year, the following:

"(A) A description of the services purchased by the executive agency and the role the
services played in achieving agency objectives, regardless of whether such a purchase was
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made through a contract or task order.

"(B) The organizational component of the executive agency administering the contract, and
the organizational component of the agency whose requirements are being met through
contractor performance of the service.

"(C) The total dollar amount obligated for services under the contract and the funding
source for the contract.

"(D) The total dollar amount invoiced for services under the contract.

"(E) The contract type and date of award.

"(F) The name of the contractor and place of performance.

"(G) The number and work location of contractor and subcontractor employees, expressed
as full-time equivalents for direct labor, compensated under the contract.

"(H) Whether the contract is a personal services contract.

"(I) Whether the contract was awarded on a noncompetitive basis, regardless of date of
award.

"(b) Form.-Reports required under this section shall be submitted in unclassified form, but may
include a classified annex.

"(c) Publication.-Not later than 30 days after the date on which the inventory under subsection
(a)(3) is required to be submitted to the Office of Management and Budget, the head of each
executive agency shall-

"1 make the inventory available to the public:and

"(de) Review and Planning Requirements.-Not later than 180 days after the deadline for
submitting inventories under subsection (a)(3) for an executive agency, the head of the executive
agency, or an official designated by the agency head shall-

"(1) review the contracts and information in the inventory;
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"(2) ensure that-

"(A) each contract in the inventory that is a personal services contract has been entered into,
and 1s being performed, in accordance with applicable laws and regulations;

"(B) the agency is giving special management attention to functions that are closely
associated with inherently governmental functions;

"(C) the agency is not using contractor employees to perform inherently governmental
functions;

"(D) the agency has specific safeguards and monitoring systems in place to ensure that work
being performed by contractors has not changed or expanded during performance to become
an inherently governmental function;

"(E) the agency is not using contractor employees to perform critical functions in such a

way that could affect the ability of the agency to maintain control of its mission and
operations; and

"(F) there are sufficient internal agency resources to manage and oversee contracts
effectively;

"(3) identify contracts that have been poorly performed, as determined by a contracting
officer, because of excessive costs or inferior quality; and

"(4) identify contracts that should be considered for conversion to-

"(A) performance by Federal employees of the executive agency in accordance with agency
insourcing guidelines required under section 736 of the Financial Services and General
Government Appropriations Act, 2009 (Public Law 111-8, division D) [amending
provisions set out as a note below]; or

"(B) an alternative acquisition approach that would better enable the agency to efficiently
utilize its assets and achieve its public mission.

"(eg) Submission of Service Contract Inventory Before Public-private Competition.-
Notwithstanding any other provision of law, beginning in fiscal year 2011, if an executive
agency has not submitted to the Office of Management and Budget the inventory required under
subsection (a)(3) for the prior fiscal year, the agency may not begin, plan for, or announce a
study or public-private competition regarding the conversion to contractor performance of any
function performed by Federal employees pursuant to Office of Management and Budget
Circular A-76 or any other administrative regulation or directive until such time as the inventory
is submitted for the prior fiscal year.

"(th) GAO Reports on Implementation.-
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"(1) Report on guidance.-Not later than 120 days after submission of the report by
the Director of the Office of Management and Budget required under subsection
(a)(2), the Comptroller General of the United States shall report on the guidance
issued and actions taken by the Director. The report shall be submitted to the
Committee on Homeland Security and Governmental Affairs and the Committee
on Appropriations of the Senate and the Committee on Oversight and Government
Reform [now Committee on Oversight and Accountability] and the Committee on
Appropriations of the House of Representatives.

"(2) Reports on inventories.-

"(A) Initial inventory.-Not later than September 30, 2011, the Comptroller
General of the United States shall submit a report to the Committees named in
the preceding paragraph on the initial implementation by executive agencies of
the inventory requirement in subsection (a)(3) with respect to inventories
required to be submitted by December 31, 2010.

"(B) Second inventory.-Not later than September 30, 2012, the Comptroller
General shall submit a report to the same Committees on annual inventories
required to be submitted by December 31, 2011.

"(3) Periodic briefings.-The Comptroller General shall provide periodic briefings, as
may be requested by the Committees, on matters related to implementation of this
section.

"(gi) Executive Agency Defined.-In this section, the term 'executive agency' has the
meaning given the term in section 4 of the Office of Federal Procurement Policy Act
([former] 41 U.S.C. 403) [see 41 U.S.C. 133]."
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SEC.___.FEDERAL ACTIVITIES INVENTORY REFORM (FAIR) ACT BURDEN
REDUCTION

Public Law 105-270 (31 U.S.C. 501 note), as amended by Pub. L. 108-271, § 8(b), and Pub. L.

109-115, Div. A, Title VIII, § 840, is amended—
(a) In Section 2—
(1) by amending subsection (a) to read as follows:

"(a) Lists Required.-Not later than the end of the third quarter of each fiscal year,
the head of each executive agency shall submit to the Director of the Office of
Management and Budget a list of activities performed by Federal Government
sources for the executive agency that, in the judgment of the head of the executive
agency, are not inherently governmental functions. The entry for an activity on
the list shall include the number of full-time employees (or its equivalent) that are
necessary for the performance of the activity by a Federal Government source.”;
(2) in subsection (b), by inserting “, as needed” following the second occurrence of “fiscal

year”;
(3) by amending subsection (¢) to read as follows:

"(c) Public Availability of Lists.-
"(1) Publication.-Upon the completion of the review and consultation regarding a
list of an executive agency the head of the executive agency shall promptly make
the list available to the public.
"(2) Changes.-If the list changes as a result of the resolution of a challenge under

section 3, the head of the executive agency shall promptly make each such change
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available to the public.”;

(4) in subsection (d), by striking “after the date on which a notice of the public availability of

a list is published under subsection (c)”;

(b) In Section 3—

(1) in subsection (a), by striking “for which a notice of public availability has been published

under section 2”’; and

(2) by amending subsection (c) to read as follows:

"(c) Time for Submission.-A challenge to a list shall be submitted to the executive
agency concerned within 30 days after such executive agency makes the list

available to the public.”.

Section-by-Section Analysis

The Federal Activities Inventory Reform (FAIR) Act of 1998 (Pub. L. 105-270, as
amended, 31 U.S.C. 501 note) is amended by striking the annual requirements for (1) covered
agencies to send a copy of their FAIR Act inventory to Congress; and (2) OMB to publish a
summary of agency submissions in the Federal Register. The legislation is further amended by
striking the requirement to include a data element in the inventory that is outdated, and
streamlining another data collection requirement.

The FAIR Act requires covered agencies to submit an inventory of non-inherently
governmental functions to OMB annually. OMB Circular A-76, Performance of Commercial
Activities, provides covered agencies with instructions for preparing and submitting an inventory
along with a coding system for classifying the functions. After OMB review, agencies transmit a
copy of the inventory to Congress and post it on their public website. At the end of a reporting
cycle, OMB publishes a summary in the Federal Register. Currently, approximately 55 agencies
participate in the annual process.

The proposal requires covered agencies to prepare an inventory and make it available
both on its website and on a centralized website with links to agency inventories managed by
OMB, www.whitehouse.gov, but the requirement to send a copy to Congress would be
eliminated along with the requirement for OMB to publish a summary in the Federal Register.
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The proposal also modifies the inventory contents by eliminating the requirement for
agencies to report the first year a function was included in the inventory and the name of a
Federal Government employee who can provide additional information for each function. In
many cases, the first year a function was included is not known. After 27 years, much of this
information is not available or unreliable. Furthermore, GSA maintains a list of Department-
level points of contact for each agency.

Finally, the proposal provides OMB with the discretion to conduct consultations with the
agencies as needed, as opposed to mandating consultations in all cases.

Resource Information: This proposal has no impact on the use of resources requested within
the FY26 President’s Budget.

Resubmission Information: OMB most recently submitted a similar proposal in 2025 for
consideration by the 119th Congress. The proposal was not enacted.

Changes to Existing Law: This proposal would amend 31 USC 501 note as follows. Existing
law proposed to be omitted is shown with strikethretigh markings, new matter is underlined, and
existing law in which no change is proposed is shown in roman:

FEDERAL ACTIVITIES INVENTORY REFORM

Pub. L. 105-270, Oct. 19, 1998, 112 Stat. 2382 , as amended by Pub. L. 108—
271, §8(b), July 7, 2004, 118 Stat. 814 ; Pub. L. 109115, div. A, title VIII, §840, Nov.
30,2005, 119 Stat. 2505 , provided that:

"SECTION 1. SHORT TITLE.
"This Act may be cited as the 'Federal Activities Inventory Reform Act of 1998'.

"SEC. 2. ANNUAL LISTS OF GOVERNMENT ACTIVITIES NOT INHERENTLY GOVERNMENTAL IN NATURE.

"(a) Lists Required.-Not later than the end of the third quarter of each fiscal year, the head of
each executive agency shall submit to the Director of the Office of Management and Budget a list
of activities performed by Federal Government sources for the executive agency that, in the

judgment of the head of the executive agency, are not inherently governmental functions. The
entry for an activity on the list shall include the folowing:

"1} The fiseal o which (] it ] 5 Lunder this

seolion

2y The the number of full-time employees (or its equivalent) that are necessary for the
performance of the activity by a Federal Government source.

iy from

"(b) OMB Review and Consultation.-The Director of the Office of Management and Budget
shall review the executive agency's list for a fiscal year and consult with the head of the
executive agency regarding the content of the final list for that fiscal year, as needed.
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"(c) Public Availability of Lists.-

"(1) Publication.-Upon the completion of the review and consultation regarding a list of
an executive agency-

A the head of the executive agency shall promptly transmit-a-copy-ofthe listto
Geﬂgfess—aﬂd make the list available to the pubhc —and -

"(2) Changes.-If the list changes after-the-publication—of-the notice as a result of the

resolution of a challenge under section 3, the head of the executive agency shall promptly-

_'—'GA% make each such change available to the public.-and-transmitacopyof the

"(d) Competltlon Required.-Within a reasonable time afterthe-date-en-which-anetice of the
public-avatlabilityofa-listis published-undersubseetion{e), the head of the executive agency
concerned shall review the activities on the list. Each time that the head of the executive agency
considers contracting with a private sector source for the performance of such an activity, the
head of the executive agency shall use a competitive process to select the source (except as may
otherwise be provided in a law other than this Act, an Executive order, regulations, or any
executive branch circular setting forth requirements or guidance that is issued by competent
executive authority). The Director of the Office of Management and Budget shall issue guidance
for the administration of this subsection.

"(e) Realistic and Fair Cost Comparisons.-For the purpose of determining whether to contract
with a source in the private sector for the performance of an executive agency activity on the list
on the basis of a comparison of the costs of procuring services from such a source with the costs
of performing that activity by the executive agency, the head of the executive agency shall
ensure that all costs (including the costs of quality assurance, technical monitoring of the
performance of such function, liability insurance, employee retirement and disability benefits,
and all other overhead costs) are considered and that the costs considered are realistic and fair.

"SEC. 3. CHALLENGES TO THE LIST.

"(a) Challenge Authorized.-An interested party may submit to an executive agency a
challenge of an omission of a particular activity from, or an inclusion of a particular activity on,

a list. for which a _notice ol public availability has been publishied under section 2.

"(b) Interested Party Defined.-For the purposes of this section, the term 'interested party', with
respect to an activity referred to in subsection (a), means the following:

"(1) A private sector source that-
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"(A) is an actual or prospective offeror for any contract, or other form of agreement, to
perform the activity; and
"(B) has a direct economic interest in performing the activity that would be
adversely affected by a determination not to procure the performance of the activity from a
private sector source.
"(2) A representative of any business or professional association that includes within its
membership private sector sources referred to in paragraph (1).

"(3) An officer or employee of an organization within an executive agency that is an
actual or prospective offeror to perform the activity.

"(4) The head of any labor organization referred to in section 7103(a)(4) of title 5, United
States Code, that includes within its membership officers or employees of an organization referred
to in paragraph (3).

"(c) Time for Submission.-A challenge to a list shall be submitted to the executive agency
concerned within 30 days after such executive agencies make the list available to the public.the

"(d) Initial Decision.-Within 28 days after an executive agency receives a challenge, an
official designated by the head of the executive agency shall-

"(1) decide the challenge; and

"(2) transmit to the party submitting the challenge a written notification of the decision
together with a discussion of the rationale for the decision and an explanation of the party's
right to appeal under subsection (e).

"(e) Appeal.-

"(1) Authorization of appeal.-An interested party may appeal an adverse decision of the
official to the head of the executive agency within 10 days after receiving a notification of the
decision under subsection (d).

"(2) Decision on appeal.-Within 10 days after the head of an executive agency receives
an appeal of a decision under paragraph (1), the head of the executive agency shall decide the
appeal and transmit to the party submitting the appeal a written notification of the decision
together with a discussion of the rationale for the decision.

"SEC. 4. APPLICABILITY.
"(a) Executive Agencies Covered.-Except as provided in subsection (b), this Act applies to the
following executive agencies:

"(1) Executive department.-An executive department named in section 101 of title 5,
United States Code.

"(2) Military department.-A military department named in section 102 of title 5, United
States Code.

"(3) Independent establishment.-An independent establishment, as defined in
section 104 of title 5, United States Code.
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"(b) Exceptions.-This Act does not apply to or with respect to the following:
"(1) Government accountability office.-The Government Accountability Office. "(2)

Government corporation.-A Government corporation or a Government
controlled corporation, as those terms are defined in section 103 of'title 5, United States Code.

"(3) Nonappropriated funds instrumentality.-A part of a department or agency if all of
the employees of that part of the department or agency are employees referred to in section
2105(c) of title 5, United States Code.

"(4) Certain depot-level maintenance and repair.-Depot-level maintenance and repair of
the Department of Defense (as defined in section 2460 of title 10, United States Code).

"(5) Executive agencies with fewer than 100 full-time employees as of the first day of
the fiscal year. However, such an agency shall be subject to section 2 to the extent it plans to
conduct a public-private competition for the performance of an activity that is not inherently
governmental.

"SEC. 5. DEFINITIONS.
"In this Act:

"(1) Federal government source.-The term 'Federal Government source', with respect
to performance of an activity, means any organization within an executive agency that uses
Federal Government employees to perform the activity.

"(2) Inherently governmental function.-

"(A) Definition.-The term 'inherently governmental function' means a function that is
so intimately related to the public interest as to require performance by Federal Government
employees.

"(B) Functions included.-The term includes activities that require either the exercise
of discretion in applying Federal Government authority or the making of value judgments
in making decisions for the Federal Government, including judgments relating to monetary
transactions and entitlements. An inherently governmental function involves, among other
things, the interpretation and execution of the laws of the United States so as-

"(1) to bind the United States to take or not to take some action by contract,
policy, regulation, authorization, order, or otherwise;

"(i1) to determine, protect, and advance United States economic, political,
territorial, property, or other interests by military or diplomatic action, civil or criminal
judicial proceedings, contract management, or otherwise;

"(ii1) to significantly affect the life, liberty, or property of private persons; "(iv)

to commission, appoint, direct, or control officers or employees of
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the United States; or

"(v) to exert ultimate control over the acquisition, use, or disposition
of the property, real or personal, tangible or intangible, of the United States,
including the collection, control, or disbursement of appropriated and other
Federal funds.

"(C) Functions excluded.-The term does not normally

include-"(i) gathering information for or providing

advice, opinions,
recommendations, or ideas to Federal Government officials; or

"(i1) any function that is primarily ministerial and internal in nature
(such as building security, mail operations, operation of cafeterias,
housekeeping, facilities operations and maintenance, warehouse operations,
motor vehicle fleet management operations, or other routine electrical or
mechanical services).

"SEC. 6. EFFECTIVE DATE.
"This Act shall take effect on October 1, 1998."

122



SEC.___. SUDAN WAIVERS REPORT TRANSFER
The Sudan Accountability and Divestment Act of 2007 (Pub. L. 110-174, §§ 1to 12, as

amended by Pub. L. 111-195, Title II, § 205(a)) (50 U.S.C. 1701 note) is amended—

(a) in Section 6, by amending paragraph (c)(2) to read as follows:

"(2) Reporting requirement.—If the President grants a waiver under paragraph (1),
the agency for which a waiver was granted shall promptly submit to the appropriate
congressional committees a report on the waiver.

Section-by-Section Analysis

The Sudan Accountability and Divestment Act of 2007 prohibits executive agencies from
contracting with firms that conduct restricted business operations in Sudan. Section 6(c)(1) of the
Act states that the President may waive the requirement on a case-by-case basis if the President
determines and certifies, in writing to the appropriate congressional committees, that it is in the
national interest to do so. If a waiver is needed, agencies submit requests through the Office of
Federal Procurement Policy (OFPP). In accordance with Section 6(c)(2) of the Act, the OFPP
Administrator must submit a semi-annual report on waivers granted to the appropriate
congressional committees.

Currently, OFPP sends a survey to executive agencies every six months to collect
information for a potential report to Congress. In response to the surveys, executive agencies
have never reported any requests for waivers. Because waivers are so rare, there is limited value
in central coordination of reporting to Congress. Therefore, agencies should be directed to report
individually if a waiver is granted. This more efficient approach to reporting will have no effect
on transparency; nor will it affect restrictions imposed by the underlying statute.

Resource Information: This proposal has no impact on the use of resources requested within
the FY26 President’s Budget.

Resubmission Information: OMB most recently submitted a similar proposal in 2025
for consideration by the 119th Congress. The proposal was not enacted.

Changes to Existing Law: This proposal amends Section 6(c) of the Sudan Accountability and
Divestment Act of 2007 (Pub. L. 110-174, 50 U.S.C. 1701 note) as follows:

SUDAN ACCOUNTABILITY AND DIVESTMENT

Pub. L. 110-174, Dec. 31, 2007, 121 Stat. 2516, as amended by Pub. L. 111195, title II, §205(a), July
1,2010, 124 Stat. 1344 , provided that:

"SECTION 1. SHORT TITLE.
"This Act may be cited as the 'Sudan Accountability and Divestment Act of 2007".

"SEC. 2. DEFINITIONS.
"In this Act:

"(1) Appropriate congressional committees.-The term 'appropriate congressional committees'

123


https://uscode.house.gov/statviewer.htm?volume=121&page=2516
https://uscode.house.gov/statviewer.htm?volume=124&page=1344
https://uscode.house.gov/statviewer.htm?volume=124&page=1344

mecans-

"(A) the Committee on Banking, Housing, and Urban Affairs, the Committee on Foreign
Relations, and the Select Committee on Intelligence of the Senate; and

"(B) the Committee on Financial Services, the Committee on Foreign Affairs, and the
Permanent Select Committee on Intelligence of the House of Representatives.

"(2) Business operations.-The term 'business operations' means engaging in commerce in any
form in Sudan, including by acquiring, developing, maintaining, owning, selling, possessing, leasing,
or operating equipment, facilities, personnel, products, services, personal property, real property, or
any other apparatus of business or commerce.

"(3) Executive agency.-The term 'executive agency' has the meaning given the term in section 4
of the Office of Federal Procurement Policy Act ([former] 41 U.S.C. 403) [see 41 U.S.C. 133].

"(4) Government of Sudan.-The term 'Government of Sudan'-

"(A) means the government in Khartoum, Sudan, which is led by the National Congress
Party (formerly known as the National Islamic Front) or any successor government formed on or
after October 13, 2006 (including the coalition National Unity Government agreed upon in the
Comprehensive Peace Agreement for Sudan); and
"(B) does not include the regional government of southern Sudan.
"(5) Marginalized populations of Sudan.-The term 'marginalized populations of Sudan' refers to-

"(A) adversely affected groups in regions authorized to receive assistance under section 8(c)
of the Darfur Peace and Accountability Act [of 2006] (Public Law 109-344; 50 U.S.C. 1701 note);
and

"(B) marginalized areas in Northern Sudan described in section 4(9) of such Act.

"(6) Military equipment.-The term 'military equipment' means-

"(A) weapons, arms, military supplies, and equipment that readily may be used for military
purposes, including radar systems or military-grade transport vehicles; or

"(B) supplies or services sold or provided directly or indirectly to any force actively
participating in armed conflict in Sudan.

"(7) Mineral extraction activities.-The term 'mineral extraction activities' means exploring,
extracting, processing, transporting, or wholesale selling or trading of elemental minerals or associated
metal alloys or oxides (ore), including gold, copper, chromium, chromite, diamonds, iron, iron ore,
silver, tungsten, uranium, and zinc.

"(8) Oil-related activities.-

"(A) In general.-Except as provided in subparagraph (B), the term 'oil-related activities'
means-
"(i) exporting, extracting, producing, refining, processing, exploring for, transporting,
selling, or trading oil; and
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"(i1) constructing, maintaining, or operating a pipeline, refinery, or other oilfield

infrastructure.
"(B) Exclusions.-A person shall not be considered to be involved in an oil-related activity if-

"(i) the person is involved in the retail sale of gasoline or related consumer products in
Sudan but is not involved in any other activity described in subparagraph (A); or

"(ii) the person is involved in leasing, or owns, rights to an oil block in Sudan but is
not involved in any other activity described in subparagraph (A).
"(9) Person.-The term "person’ means-

"(A) a natural person, corporation, company, business association, partnership, society,
trust, any other nongovernmental entity, organization, or group;

"(B) any governmental entity or instrumentality of a government, including a multilateral
development institution (as defined in section 1701(c)(3) of the International Financial Institutions
Act (22 U.S.C. 262r(c)(3))); and

"(C) any successor, subunit, parent company or subsidiary of any entity described in
subparagraph (A) or (B).

"(10) Power production activities.-The term 'power production activities' means any business
operation that involves a project commissioned by the National Electricity Corporation of Sudan or
other similar entity of the Government of Sudan whose purpose is to facilitate power generation and
delivery, including establishing power-generating plants or hydroelectric dams, selling or installing
components for the project, or providing service contracts related to the installation or maintenance of
the project.

"(11) State.-The term 'State' means each of the several States, the District of Columbia, the
Commonwealth of Puerto Rico, the United States Virgin Islands, Guam, American Samoa, and the
Commonwealth of the Northern Mariana Islands.

"(12) State or local government.-The term 'State or local government' includes-

"(A) any State and any agency or instrumentality thereof;

"(B) any local government within a State, and any agency or instrumentality thereof;

"(C) any other governmental instrumentality; and

"(D) any public institution of higher education within the meaning of the Higher Education
Act of 1965 (20 U.S.C. 1001 et seq.).

"SEC. 3. AUTHORITY OF STATE AND LOCAL GOVERNMENTS TO DIVEST FROM CERTAIN
COMPANIES DIRECTLY INVESTED IN CERTAIN SUDANESE SECTORS.

"(a) Sense of Congress.-It is the sense of Congress that the United States Government should support
the decision of any State or local government to divest from, or to prohibit the investment of assets of the
State or local government in, a person that the State or local government determines poses a financial or
reputational risk.

"(b) Authority To Divest.-Notwithstanding any other provision of law, a State or local government
may adopt and enforce measures that meet the requirements of subsection (¢) to divest the assets of the
State or local government from, or prohibit investment of the assets of the State or local government in,
persons that the State or local government determines, using credible information available to the public,
are conducting or have direct investments in business operations described in subsection (d).

"(c) Notice to Department of Justice.-Not later than 30 days after adopting a measure pursuant to
subsection (b), a State or local government shall submit written notice to the Attorney General describing
the measure.
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"(d) Business Operations Described.-

"(1) In general.-Business operations described in this subsection are business operations in Sudan
that include power production activities, mineral extraction activities, oil-related activities, or the

production of military equipment.

"(2) Exceptions.-Business operations described in this subsection do not include business
operations that the person conducting the business operations can demonstrate-

"(A) are conducted under contract directly and exclusively with the regional government of

southern Sudan;
"(B) are conducted under a license from the Office of Foreign Assets Control, or are

expressly exempted under Federal law from the requirement to be conducted under such a license;
"(C) consist of providing goods or services to marginalized populations of Sudan;
"(D) consist of providing goods or services to an internationally recognized peacekeeping

force or humanitarian organization;
"(E) consist of providing goods or services that are used only to promote health or

education; or
"(F) have been voluntarily suspended.
"(e) Requirements.-Any measure taken by a State or local government under subsection (b) shall meet

the following requirements:

"(1) Notice.-The State or local government shall provide written notice and an opportunity to
comment in writing to each person to whom a measure is to be applied.

"(2) Timing.-The measure shall apply to a person not earlier than the date that is 90 days after the
date on which written notice is provided to the person under paragraph (1).

"(3) Applicability.-The measure shall not apply to a person that demonstrates to the State or local
government that the person does not conduct or have direct investments in business operations

described in subsection (d).

"(4) Sense of congress on avoiding erroneous targeting.-It is the sense of Congress that a State or
local government should not adopt a measure under subsection (b) with respect to a person unless the
State or local government has made every effort to avoid erroneously targeting the person and has
verified that the person conducts or has direct investments in business operations described in

subsection (d).
"(f) Definitions.-In this section:

"(1) Investment.-The 'investment' of assets, with respect to a State or local government, includes-

"(A) a commitment or contribution of assets;
"(B) a loan or other extension of credit of assets; and
"(C) the entry into or renewal of a contract for goods or services.

"(2) Assets.-

"(A) In general.-Except as provided in subparagraph (B), the term 'assets' refers to public
monies and includes any pension, retirement, annuity, or endowment fund, or similar instrument,

that is controlled by a State or local government.
"(B) Exception.-The term 'assets' does not include employee benefit plans covered by title I

of the Employee Retirement Income Security Act of 1974 (29 U.S.C. 1001 et seq.).
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"(g) Nonpreemption.-A measure of a State or local government authorized under subsection (b) is not
preempted by any Federal law or regulation.

"(h) Effective Date.-

"(1) In general.-Except as provided in paragraph (2), this section applies to measures adopted by a
State or local government before, on, or after the date of the enactment of this Act [Dec. 31, 2007].

"(2) Notice requirements.-Subsections (c) and (¢) apply to measures adopted by a State or local
government on or after the date of the enactment of this Act.

"SEC. 4. SAFE HARBOR FOR CHANGES OF INVESTMENT POLICIES BY ASSET MANAGERS.
"(a) In General.-[Amended section 80a—13 of Title 15, Commerce and Trade]

"(b) SEC Regulations.-Not later than 120 days after the date of the enactment of this Act [Dec. 31,
2007], the Securities and Exchange Commission shall prescribe regulations, in the public interest and for
the protection of investors, to require disclosure by each registered investment company that divests itself
of securities in accordance with section 13(c) of the Investment Company Act of 1940 [15 U.S.C. 80a—
13(c)]. Such rules shall require the disclosure to be included in the next periodic report filed with the
Commission under section 30 of such Act (15 U.S.C. 80a—29) following such divestiture.

"SEC. 5. SENSE OF CONGRESS REGARDING CERTAIN ERISA PLAN INVESTMENTS.

"It is the sense of Congress that a fiduciary of an employee benefit plan, as defined in section 3(3) of
the Employee Retirement Income Security Act of 1974 (29 U.S.C. 1002(3)), may divest plan assets from,
or avoid investing plan assets in, any person the fiduciary determines is conducting or has direct
investments in business operations in Sudan described in section 3(d) of this Act, without breaching the
responsibilities, obligations, or duties imposed upon the fiduciary by subparagraph (A) or (B) of section
404(a)(1) of the Employee Retirement Income Security Act of 1974 (29 U.S.C. 1104(a)(1)), if-

"(1) the fiduciary makes such determination using credible information that is available to the
public; and

"(2) the fiduciary prudently determines that the result of such divestment or avoidance of
investment would not be expected to provide the employee benefit plan with-

"(A) a lower rate of return than alternative investments with commensurate degrees of risk;
or
"(B) a higher degree of risk than alternative investments with commensurate rates of return.

"SEC. 6. PROHIBITION ON UNITED STATES GOVERNMENT CONTRACTS.

"(a) Certification Requirement.-The head of each executive agency shall ensure that each contract
entered into by such executive agency for the procurement of goods or services includes a clause that
requires the contractor to certify to the contracting officer that the contractor does not conduct business
operations in Sudan described in section 3(d).

"(b) Remedies.-

"(1) In general.-The head of an executive agency may impose remedies as provided in this
subsection if the head of the executive agency determines that the contractor has submitted a false
certification under subsection (a) after the date the Federal Acquisition Regulation is amended under
subsection (e) to implement the requirements of this section.
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"(2) Termination.-The head of an executive agency may terminate a covered contract upon the
determination of a false certification under paragraph (1).

"(3) Suspension and debarment.-The head of an executive agency may debar or suspend a
contractor from eligibility for Federal contracts upon the determination of a false certification under
paragraph (1). The debarment period may not exceed 3 years.

"(4) Inclusion on list of parties excluded from federal procurement and nonprocurement
programs.-The Administrator of General Services shall include on the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs maintained by the Administrator under part 9 of
the Federal Acquisition Regulation issued under section 25 of the Office of Federal Procurement
Policy Act ([former] 41 U.S.C. 421) [see 41 U.S.C. 1303] each contractor that is debarred, suspended,
proposed for debarment or suspension, or declared ineligible by the head of an executive agency on the
basis of a determination of a false certification under paragraph (1).

"(5) Rule of construction.-This section shall not be construed to limit the use of other remedies
available to the head of an executive agency or any other official of the Federal Government on the
basis of a determination of a false certification under paragraph (1).

"(c) Waiver.-

"(1) In general.-The President may waive the requirement of subsection (a) on a case-by-case
basis if the President determines and certifies in writing to the appropriate congressional committees
that it is in the national interest to do so.

"(2) Reportlng requ1rement Net—La{eFthaﬂ—Apm4é—2998—aﬂd—sem+am%r&Hy—theFeaﬁethe

paragraph ( 1) the agency for wh1ch a waiver was granted shall promptly submit to the appropriate
congressional committees a report on the waiver.

"(d) Implementation Through the Federal Acquisition Regulation.-Not later than 120 days after the
date of the enactment of this Act [Dec. 31, 2007], the Federal Acquisition Regulatory Council shall
amend the Federal Acquisition Regulation issued pursuant to section 25 of the Office of Federal
Procurement Policy Act ([former] 41 U.S.C. 421) [see 41 U.S.C. 1303] to provide for the implementation
of the requirements of this section.

"(e) Report.-Not later than one year after the date the Federal Acquisition Regulation is amended under
subsection (e) to implement the requirements of this section, the Administrator of General Services, with
the assistance of other executive agencies, shall submit to the Office of Management and Budget and the
appropriate congressional committees a report on the actions taken under this section.

"SEC. 7. SENSE OF CONGRESS ON EFFORTS BY OTHER COUNTRIES.

"It is the sense of Congress that the governments of all other countries should adopt measures, similar
to those contained in this Act, to publicize the activities of all persons that, through their financial
dealings, knowingly or unknowingly enable the Government of Sudan to continue to oppress and commit
genocide against people in the Darfur region and other regions of Sudan, and to authorize divestment
from, and the avoidance of further investment in, such persons.

"SEC. 8. SENSE OF CONGRESS ON PEACEKEEPING EFFORTS IN SUDAN.
"It is the sense of Congress that the President should-
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"(1) continue to work with other members of the international community, including the
Permanent Members of the United Nations Security Council, the African Union, the European Union,

the Arab League, and the Government of Sudan to facilitate the urgent deployment of a peacekeeping
force to Sudan; and

"(2) bring before the United Nations Security Council, and call for a vote on, a resolution
requiring meaningful multilateral sanctions against the Government of Sudan in response to its acts of

genocide against the people of Darfur and its continued refusal to allow the implementation of a
peacekeeping force in Sudan.

"SEC. 9. SENSE OF CONGRESS ON THE INTERNATIONAL OBLIGATIONS OF THE UNITED STATES.
"It is the sense of Congress that nothing in this Act-

"(1) conflicts with the international obligations or commitments of the United States; or
"(2) affects article VI, clause 2, of the Constitution of the United States.

"SEC. 10. REPORTS ON SANCTIONS IN SUPPORT OF PEACE IN DARFUR.

"(a) In General.-The Secretary of State and the Secretary of the Treasury shall submit to the
appropriate congressional committees a report assessing the effectiveness of sanctions imposed with

respect to Sudan at the time the Secretary of State and the Secretary of the Treasury submits [sic] reports
required under-

"(1) the Sudan Peace Act (Public Law 107-245; 50 U.S.C. 1701 note) [formerly set out as a note
below];

"(2) the Comprehensive Peace in Sudan Act of 2004 (Public Law 108-497; 50 U.S.C. 1701 note)
[formerly set out as a note below]; and

"(3) the Darfur Peace and Accountability Act of 2006 (Public Law 109-344; 50 U.S.C. 1701
note).

"(b) Additional Report by the Secretary of the Treasury.-The Secretary of the Treasury shall submit to
the appropriate congressional committees a report assessing the effectiveness of sanctions imposed with
respect to Sudan under the International Emergency Economic Powers Act (50 U.S.C. 1701 et seq.) at the
time the President submits the reports required by section 204(c) of such Act (50 U.S.C. 1703(¢c)) with

respect to Executive Order 13,067 [13067] (50 U.S.C. 1701 note; relating to blocking property of persons
in connection with the conflict in Sudan's region of Darfur).

"(c) Contents.-The reports required by subsections (a) and (b) shall include-

"(1) a description of each sanction imposed under a law or executive order described in
subsection (a) or (b);

"(2) the name of the person subject to the sanction, if any; and

"(3) whether or not the person subject to the sanction is also subject to sanctions imposed by the
United Nations.

"SEC. 11. REPEAL OF REPORTING REQUIREMENT.

"Section 6305 of the U.S. Troop Readiness, Veterans' Care, Katrina Recovery, and Iraq Accountability
Appropriations Act, 2007 (Public Law 110-28; 121 Stat. 172) is repealed.
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"SEC. 12. TERMINATION.

"The provisions of sections 3, 4, 5, 6, and 10 shall terminate 30 days after the date on
which the President has certified to Congress that the Government of Sudan has honored its
commitments to-

"(1) abide by United Nations Security Council Resolution

1769 (2007); "(2) cease attacks on civilians;

"(3) demobilize and demilitarize the Janjaweed and associated militias;

"(4) grant free and unfettered access for delivery of humanitarian assistance; and

"(5) allow for the safe and voluntary return of refugees and internally displaced persons."
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